ADMINISTRATIVE
REGISTER
OF KENTUCKY

LEGISLATIVE RESEARCH COMMISSION
Frankfort, Kentucky

VOLUME 41, NUMBER 3
MONDAY, SEPTEMBER 1, 2014

The submission deadline for this edition of the Administrative Register of Kentucky was noon, August 15, 2014.

ARRS T SEPTEMBER 12, 2014 TENTATIVE AGENDA
REGULATION REVIEW PROCEDURE ..........cccccooiiiiiiiiiee.

EMERGENCIES
State Board of EIeCtioNS ..........ccccoviiiiiiiiiiiiiici e
Department for Natural RESOUICES .........ccccvveiiiiiiiiiiiiiiiiieeie,
CHFS: Department for Medicaid Services
CHFS: Department for Community Based Services

AS AMENDED

Department of REVENUE............ccoviiiiiiiiiiniiic e
Board of Registration for Professional Geologists......................
Board of Licensure for Massage Therapy .........cccccoveeeeriieeennnnnn.
Board of Licensed Diabetes Educators....................
Department of Criminal Justice Training ..................
Department of Alcoholic Beverage Control ..............
Department of Housing, Buildings and Construction...
CHFS: Department for Public Health ..............cccccccooviiis

AMENDED AFTER COMMENTS

Department of Juvenile JUSEICE...........ccceeviiiiiiiiiiciiicecc e
Commission on Proprietary Education ..
Public Service COMMISSION .......ccccuvtiiiiiiiiiiieeiiee e
CHFS: Office of Health POIICY .........cc.cooiiiiiiiiiiiiic s
CHFS: Department for Public Health
CHFS: Department for Medicaid Services ..........cccccovviivieeenennnn.
CHFS: Department for Aging and Independent Living................ 527

PROPOSED AMENDMENTS
Education Professional Standards Board
State Board of EIeCtiONS ...........cooovvviiiiiiiiiiieeeeeeee
State Board of Accountancy .
Real Estate Appraisers Board

Depart ment of
Department of Fish and Wildlife Resources.............cccccveeeennnnnes 564
Department for Natural Resources
Law Enforcement Council..................
Department of Education ...
Department of INSUFANCE ..........cciriiiiiiii e
Horse Racing COMMISSION .......ccovviiiiiiiiieriiie e

Board of Home INSPECLOrsS.........cccouviiiiiiiiiiiieiiiee e
CHFS: Office of Health POICY ...........ccoooiiiiiiiiiiiiiiic s
CHFS: Department for Public Health......... . .
CHFS: Department for Medicaid Services
CHFS: Department for Behavioral Health, Developmental and
Intellectual Disabilities............ccocviiiiiiii s 642
CHFS: Department for Community Based Services .................. 647

NEW ADMINISTRATIVE REGULATIONS
State Board of EIeCHONS..........ccceeiiiiiiiiiiieiiie e
Commonwealth Office of Technology ..
Board of Optometric EXaminers ............cccocvveiniieeniiinenineeenne
Department of EQUCAtION..........coiiiiiiiiiiiieiiiie e
School Facilities Construction Commission ...
Department of Alcoholic Beverage Control....
Board of Home Inspectors...........cccccoeueeee.
CHFS: Department for Medicaid Services.................
CHFS: Department for Community Based Services

ARRS REPOIt ..ocoeiiiiiiiiiiee e
OTHER COMMITTEE REPORTS

CUMULATIVE SUPPLEMENT
Locator Index - Effective Dates
KRS INA€X.....uvvvvvviirirernrirnrnnans
Technical Amendments.... .
SUDJECE INABX ..ottt

MEETING NOTICE: ARRS
The Administrative Regulation Review Subcommittee is
tentatively scheduled to meet September 12, 2014, at 1:00 p.m.
in room 149 Capitol Annex. See tentative agenda on pages 363-
365 of this Administrative Register.

MEETING NOTICE: EAARS
The Education Assessment and Accountability Review
Subcommittee is tentatively scheduled to meet at 1:00 p.m.,
Monday, October 6, 2014, in room 154, Capitol Annex, Frankfort,
Kentucky.




The ADMINISTRATIVE REGISTER OF KENTUCKY is the monthly supplement for the 2014 Edition of KENTUCKY
ADMINISTRATIVE REGULATIONS SERVICE.

HOW TO CITE: Cite all material in the ADMINISTRATIVE REGISTER OF KENTUCKY by Volume number and Page
number. Example: Volume 41, Kentucky Register, page 318 (short form: 41 Ky.R. 318).

KENTUCKY ADMINISTRATIVE REGULATIONS are codified according to the following system and are to be cited by Title,
Chapter and Regulation number, as follows:

Title Chapter Regulation
806 KAR 50: 155
Cabinet, Department, Office, Division, Board, Specific
Board, or Agency or Major Function Regulation

ADMINISTRATIVE REGISTER OF KENTUCKY
(ISSN 0096-1493)
© 2014 Legislative Research Commission, All Rights Reserved

The Administrative Register of Kentucky is published monthly by the Legislative Research Commission, 700 Capitol Avenue, Room
300, Frankfort, Kentucky 40601. Subscription rate, postpaid in the United States: $120 (plus 6% Kentucky sales tax) per year for 12
issues, beginning in July and ending with the June issue of the subsequent year. Periodical postage paid at Frankfort, Kentucky.
POSTMASTER: Send address changes to Administrative Register of Kentucky, 700 Capitol Avenue, Room 64, State Capitol,
Frankfort, Kentucky 40601.

KENTUCKY LEGISLATIVE RESEARCH COMMISSION

Chairmen

Senator Robert Stivers
Senate President

Senator Katie Kratz Stine
President Pro Tempore

Senator Damon Thayer
Majority Floor Leader

Senator R.J. Palmer Il
Minority Floor Leader

Senator Daniel Seum
Majority Caucus Chairman

Senator Johnny Ray Turner
Minority Caucus Chairman

Senator Brandon Smith
Majority Whip

Senator Jerry P. Rhoads
Minority Whip

Representative Gregory D. Stumbo
House Speaker

Senate and House Members

Representative Larry Clark
Speaker Pro Tempore

Representative Rocky Adkins
Majority Floor Leader

Representative Jeffrey Hoover
Minority Floor Leader

Representative Sannie Overly
Majority Caucus Chairman

Representative Bob DeWeese
Minority Caucus Chairman

Representative Tommy Thompson
Majority Whip

Representative John Carney
Minority Whip

Marcia Seiler, Acting Director
Joe Cox, Printing and Publications Officer

ADMINISTRATIVE REGULATION REVIEW SUBCOMMITTEE

Members

Senator Ernie Harris, Co-Chair
Representative Mary Lou Marzian, Co-Chair
Senator Perry B. Clark

Senator Sara Beth Gregory

Senator Alice Kerr

Representative Robert Damron
Representative Jimmie Lee

Representative Tommy Turner

Staff

Donna Little
Emily Caudill
Sarah Amburgey
Emily Harkenrider
Karen Howard
Carrie Klaber
Angela Bertholf
Betsy Cupp



VOLUME 41, NUMBER 317 SEPTEMBER 1, 2014

ADMINISTRATIVE REGULATION REVIEW SUBCOMMITTEE
TENTATIVE AGENDA, September 12, 2014, at 1:00 p.m., Room 149 Capitol Annex

EDUCATION PROFESSIONAL STANDARDS BOARD
Alternative Routes to Certification
16 KAR 9:080. University-based alternative certification program.

GENERAL GOVERNMENT CABINET
Board of Pharmacy

Board

201 KAR 2:030. License transfer.

201 KAR 2:040. Registration of pharmacist interns.

Real Estate Commission

Commission

201 KAR 11:011. Definitions for 201 KAR Chapter 11. (Deferred from July)

201 KAR 11:105. Advertising listed property; advertising public information about specific property; when consent and authorization of
owner or principal broker is required. (Deferred from July)

201 KAR 11:121. Improper conduct. (Deferred from July)

Board of Embalmers and Funeral Directors

Board

201 KAR 15:015. Per diem compensation of board members.

Board of Licensed Professional Counselors

Board

201 KAR 36:060. Qualifying experience under supervision.

201 KAR 36:070. Education and examination requirements.

201 KAR 36:080. Inactive and retired licensure status.

Board of Prosthetics, Orthotics, and Pedorthics

Board

201 KAR 44:090. Requirements for licensure as an orthotist, prosthetist, orthotist-prosthetist, pedorthist, or orthotic fitter.

201 KAR 44:110. Licensure by endorsement.

201 KAR 44:120. Post residency registration.

DEPARTMENT OF AGRICULTURE
Office of State Veterinarian
Division of Animal Health
Livestock Sanitation
302 KAR 20:066. Chronic wasting disease surveillance in farmed cervids.

ENERGY AND ENVIRONMENT CABINET
Department of Environmental Protection
Division of Water
Public Water Supply
401 KAR 8:200. Microbiological monitoring.
401 KAR 8:300. Lead and copper.
401 KAR 8:700. Bottled water.
Department for Natural Resources
Office of the Reclamation Guaranty Fund
Bond and Insurance Requirements
405 KAR 10:025 & E. Extension of performancebond subsi di zation. (AEO® expires 12/ 27/ 2014)

JUSTICE AND PUBLIC SAFETY CABINET
Department of Corrections

Office of the Secretary

501 KAR 6:060. Northpoint Training Center.

Kentucky Law Enforcement Council

Council

503 KAR 1:060. Definitions for 503 KAR Chapter 1.

503 KAR 1:120. Professional development in-service training: graduation requirements; recognized courses; records.

Department of Juvenile Justice

Child Welfare

505 KAR 1:110. Department of Juvenile Justice Policies and Procedures: program services. (Amended After Comments)

TRANSPORTATION CABINET
Department of Vehicle Regulation
Division of Driver Licensing

Commerci al Driverds License

601 KAR 11:030. Restrictions and endorsements on commerci al driver 6

Kentucky Bicycle and Bikeways Commission

Motorcycle and Bicycle Safety

601 KAR 14:020. Bicycle Safety standards. (Not Amended After Comments) (Deferred from June)
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Department of Highways
Division of Maintenance
Billboards
603 KAR 10:001. Definitions. (Amended After Comments) (Deferred from May)
603 KAR 10:010. Static advertising devices. (Amended After Comments) (Deferred from May)
603 KAR 10:020. Electronic advertising devices. (Amended After Comments) (Deferred from May)
603 KAR 10:030. Removal of vegetation related to advertising devices. (Amended After Comments) (Deferred from May)

EDUCATION AND WORKFORCE DEVELOPMENT CABINET
Commission on Proprietary Education

Commission

791 KAR 1:010. Applications, permits and renewals. (Not Amended After Comments)

791 KAR 1:020. Standards for licensure. (Not Amended After Comments)

791 KAR 1:025. Fees. (Amended After Comments)

791 KAR 1:030. Procedures for hearings. (Not Amended After Comments)

791 KAR 1:035. Student protection fund. (Deferred from August)

791 KAR 1:050. Application for license for commercial driver license training school. (Deferred from August)

791 KAR 1:060. Application for renewal of license for commercial driver license training school. (Deferred from August)

791 KAR 1:070. Commercial driver license training school instructor and agent application and renewal procedures. (Deferred from
August)

791 KAR 1:091. Repeal of 791 KAR 1:090. (Deferred from August)

PUBLIC PROTECTION CABINET
Department of Alcoholic Beverage Control

Licensing

804 KAR 4:230 & E. Extended hourssup p| ement al | icenses. (AEO0O expires 1/11/2015)

804 KAR 4:351. Repeal of 804 KAR 4:070, 804 KAR 4:350, and 804 KAR 4:420.

804 KAR 4: 400 & E. ABC basic application and renewal form incorpora

804 KAR 4:410 & E. Speci a | applications and registration forms incorporated by
Malt Beverages and Wine

804 KAR 14:010. Malt beverage and wine for personal use.

ENERGY AND ENVIRONMENT CABINET
Public Service Commission
Utilities
807 KAR 5:001. Rules of procedure. (Amended After Comments)
807 KAR 5:011. Tariffs. (Not Amended After Comments)
807 KAR 5:068. Purchased water adjustment for water districts and water associations. (Comments Received)
807 KAR 5:069. Filing requirements and procedures for federally funded construction project of a water association, a water district, or a
combined water, gas, or sewer district. (Deferred from August)
807 KAR 5:075. Treated sewage adjustment for water districts and water associations. (Comments Received)
807 KAR 5:076. Alternative rate adjustment procedure for small utilities. (Comments Received)
State Board on Electric Generation and Transmission Siting
Utilities
807 KAR 5:110. Board proceedings. (Not Amended After Comments)
Public Service Commission
Utilities
807 KAR 5:120. Applications for certificate of public convenience and necessity for certain electric transmission lines. (Deferred from
August)

CABINET FOR HEALTH AND FAMILY SERVICES
Office of Health Policy
Certificate of Need
900 KAR 6:055. Certificate of Need forms. (Comments Received, SOC ext)
900 KAR 6:070. Certificate of Need considerations for formal review. (Comments Received, SOC ext)
900 KAR 6:075. Certificate of Need nonsubstantive review. (Comments Received, SOC ext)
Data Reporting and Public Use Data Sets
900 KAR 7:030. Data reporting by health care providers. (Comments Received, SOC ext)
Office of Inspector General
Division of Health Care
Health Services and Facilities
902 KAR 20:430 & E. Facilities specifications, operatonan d ser vi ces; behavioral health services or
902 KAR 20:440 & E. Facilities specifications, oper at/llR0l5 and servic
Department for Public Health
Division of Maternal and Child Health
Kentucky Early Intervention System
902 KAR 30:001. Definitions for 902 KAR Chapter 30. (Deferred from July)
902 KAR 30:110. Point of Entry and service coordination. (Not Amended After Comments)
902 KAR 30:120. Evaluation and eligibility. (Not Amended After Comments)
902 KAR 30:130. Assessment, service planning, and assistive technology. (Not Amended After Comments)
902 KAR 30:150. Personnel qualifications. (Comments Received, SOC ext)
902 KAR 30:160. Covered services. (Not Amended After Comments)
902 KAR 30:180. Procedural safeguards. (Comments Received, SOC ext)
902 KAR 30:200. Coverage and payment for services. (Not Amended After Comments)
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Department for Medicaid Services
Division of Community Alternatives

Medicaid Services

907 KAR 1:835. Michelle P. waiver services and reimbursement. (Comments Received, SOC ext)

Division of Policy and Operations

Hospital Service Coverage and Reimbursement

907 KAR 10:825. Diagnosis-related group (DRG) inpatient hospital reimbursement. (Amended After Comments) (Deferred from April)

Department for Aging and Independent Living
Division of Quality Living

Aging Services

910 KAR 1:180. Homecare program for the elderly. (Comments Received)

REMOVED FROM SEPTEMBER AGENDA

CABINET FOR HEALTH AND FAMILY SERVICES
Office of Inspector General
Division of Health Care
Health Services and Facilities
902 KAR 20:008. License procedures and fee schedule. (Comments Received, SOC ext.)
Department for Community Based Services
Division of Family Support
Supplemental Nutrition Assistance Program
921 KAR 3:035. Certification process. (Comments Received, SOC ext.)
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ADMINISTRATIVE REGULATION REVIEW PROCEDURE - OVERVIEW
(See KRS Chapter 13A for specific provisions)

Filing and Publication

Administrative bodies shall file with the Regulations Compiler all proposed administrative regulations, public hearing and comment period
information, regulatory impact analysis and tiering statement, fiscal note, federal mandate comparison, and incorporated material information.
Those administrative regulations received by the deadline established in KRS 13A.050 shall be published in the Administrative Register.

Public Hearing and Public Comment Period

The administrative body shall schedule a public hearing on proposed administrative regulations which shall not be held before the 21st
day or later than the last workday of the month of publication. Written comments shall also be accepted until the end of the calendar month in
which the administrative regulation was published.

The administrative regulation shall include: the place, time, and date of the hearing; the manner in which persons may submit notification
to attend the hearing and written comments; that notification to attend the hearing shall be sent no later than 5 workdays prior to the hearing
date; the deadline for submitting written comments; and the name, position, address, and telephone and fax numbers of the person to whom
notification and written comments shall be sent.

The administrative body shall notify the Compiler, by phone and letter, whether the hearing was held or cancelled and whether written
comments were received. If the hearing was held or written comments were received, the administrative body shall file a statement of
consideration with the Compiler by the fifteenth day of the calendar month following the month of publication.

A transcript of the hearing is not required unless a written request for a transcript is made, and the person requesting the transcript shall
have the responsibility of paying for same. A recording may be made in lieu of a transcript.

Review Procedure

After the public hearing and public comment period processes are completed, the administrative regulation shall be reviewed by the
Administrative Regulation Review Subcommittee at its next meeting. After review by the Subcommittee, the administrative regulation shall be
referred by the Legislative Research Commission to an appropriate jurisdictional committee for a second review. The administrative regulation
shall be considered as adopted and in effect as of adjournment on the day the appropriate jurisdictional committee meets or 30 days after
being referred by LRC, whichever occurs first.
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EMERGENCY ADMINISTRATIVE REGULATIONS

STATEMENT OF EMERGENCY
31 KAR 4:130E

Nature of the emergency: This emergency amended
administrative regulation is being promulgated to implement KRS
117A.030(4), which requires the Secretary of State to establish an
electronic transmission system through which a covered voter may
apply for and receive voter registration materials, military-overseas
ballots, and other information authorized under KRS Chapter 117A;
KRS 117A.030(5). which requires the Secretary of State to develop
standardized absentee-voting materials, including privacy and
transmission envelopes and their electronic equivalents,
authentication materials, and voting instructions, to be used with the
military-overseas ballot of a voter authorized to vote in any
jurisdiction in the Commonwealth; and KRS 117A.030(6), which
requires the Secretary of State to prescribe the form and content of
a declaration for use by a covered voter to swear or affirm specific
representations pertaining to
status as a covered voter, and timely and proper completion of a
military-overseas ballot. KRS 117A.030 became effective July 1,
2014. There is a general election scheduled to be held in Kentucky
on November 4, 2014. There may also be local option elections
scheduled before November 4, 2014. Registration is currently open,
and the deadline to register to vote in the November 4, 2014,
general election is October 6, 2014. This emergency regulation
needs to become effective immediately to protect the voting rights of
covered voters who apply for, receive, and return military-overseas
ballots pending enactment of an ordinary amended administrative
regulation. The reasons why an ordinary administrative regulation is
not sufficient: An ordinary amended administrative regulation is not
sufficient because it will not implement KRS 117A.030 for the
purpose of military-overseas ballots that are requested by and
transmitted to and from covered voters pending enactment of an
ordinary amended administrative regulation. This emergency
administrative regulation shall be replaced by an ordinary
administrative regulation to be concurrently filed with the
Regulations Compiler. The ordinary administrative regulation is
identical to this emergency administrative regulation.

STEVEN L. BESHEAR, Governor
ALISON LUNDERGAN GRIMES, Chair

KENTUCKY STATE BOARD OF ELECTIONS
(Emergency Amendment)

31 KAR 4:130E. Delivery and return of absentee ballots

t h

the purpose of providing related voting, balloting, and election
information to uniformed services voters and overseas voters. KRS
117A.030(4) requires the Secretary of State to establish an
electronic transmission system through which a covered voter may
apply for and receive voter registration materials, military-overseas
ballots, and other information authorized under KRS Chapter 117A.
KRS 117A.030(5) requires the Secretary of State to develop
standardized absentee-voting materials, including privacy and
transmission __envelopes and their _electronic _equivalents,
authentication materials, and voting instructions, to be used with the
military-overseas ballot of a voter authorized to vote in any
jurisdiction in the Commonwealth. KRS 117A.030(6) requires the
Secretary of State to prescribe the form and content of a declaration
for use by a covered voter to swear or affirm specific
representat i ons pertaining to the
status as a covered voter, and timely and proper completion of a
military-overseas ballot. KRS 117A.080(2) permits a covered voter
who vegquestsr tlias a balldteandt balibting materials e dernt toithe y
voter by electronic transmission to choose facsimile transmission or
the electronic transmission system established under KRS
117A.030(4). KRS 117A.120 requires that a military-overseas ballot
include or be accompanied by a declaration signed by the voter that
a material misstatement of fact in completing the ballot may be
grounds for a conviction of perjury under the laws of the United
States or the Commonwealth of Kentucky. KRS 117A.130 requires
the Secretary of State, in coordination with local election officials, to
implement an electronic free-access system by which a covered
voter may determine by telephone, electronic mail, or Internet
whet her & federalpasttaedragplication or other registration
or_military-overseas ballot has been received. KRS 117A.030(2)
permits the Secretary of State to delegate to the State Board of
Elections the responsibility for the promulgation of administrative
regulations necessary to implement KRS Chapter 117A. The
Secretary of State has delegated to the State Board of Elections the
responsibility  for promulgating administrative regulations
implementing KRS Chapter 117A, including establishing and
implementing the electronic transmission system established by
KRS 117A.030(4), developing standardized absentee-voting
materials to be used with military-overseas ballots pursuant to KRS
117A.030(5), prescribing the form of a declaration for use by a
covered voter pursuant to KRS 117A.030(6), and establishing an
electronic free-access system pursuant to KRS 117A.130. This
administrative requlation establishes the procedures for the county
clerk to follow when transmitting a military-overseas ballot to a
covered voter via facsimile or electronically and a covered voter to
follow when filling out and returning a military-overseas ballot that

transmitted to_covered voters via facsimile or electronically

was transmitted to the covered voter via facsimile or electronically,

[Facsimile transmission of the Federal Post Card Application
and—delivery—of —the—absentee—baHot—for—military—their
dependents;-and-everseas-citizens].

RELATES TO: KRS[116.:045—116.0452—117.079;] 117.085,
117.086, 117A.030, 117A.080, 117A.120, 117A.130[42—U-S.C:
1973ff], 42 U.S.C. 1973ff-1

STATUTORY AUTHORITY: KRS[416-045(4)}e)] 117.079,
117.086(1), 117A.030(2), (4)-(6), 42 U.S.C.[-1973ff] 1973ff-1

EFFECTIVE: July 22, 2014

NECESSITY, FUNCTION, AND CONFORMITY: KRS 117.079
requires the State Board of Elections, as circumstances warrant and
with the concurrence of the Attorney General, to promulgate
necessary administrative requlations to preserve the absentee
voting rights of residents of Kentucky who are covered voters as
defined in KRS 117A.100. KRS 117.086(1) authorizes the State
Board of Elections to promulgate security requirements for the
transmission of voted absentee ballots. 42 U.S.C. 1973ff-1(a-f)
requires the states to provide not less than one (1) means of
electronic _communication for use by absent uniformed services
voters and overseas voters who wish to register to vote or vote in
any jurisdiction in the state to request voter reqistration applications
and absentee ballot applications, for use by the state to send voter
registration applications and absentee ballot applications, and for

367

incorporates by reference standardized absentee-voting materials
and a declaration to be used by covered voters, and implements the
electronic free-access system pursuant to KRS 117A.130[KRS

voter ds
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ballot by facsimile].

Section 1. Definitions. (1) "Covered voter" is defined by KRS

of the outer envelope, without obstructing the address area; and
(8) The covered voter shall mail the envelope to the county
clerk.

117A.010(1). Section 4. Electronic Free-Access System. Each county clerk
(2) "Federal postcard application” is defined by KRS shall either participate in the electronic free-access system
117A.010(3). established by the State Board of Elections or establish a local
(3)["Application"means—the Federal-Post—Card-Application. electronic free-access system by which a covered voter may
Standard—Ferm—76—(2)] "Instructions to Voter" means the determine by telephone, electronic mail, or Internet whether the

Instructions for Voting to a Covered Voter[Qualified—Kentucky
Resident] Who Has Been Faxed or Electronically Transmitted a

voteros federal postcard appl
overseas ballot application has been received and accepted and

Military-Overseas Ballot[Emailed—an—Absentee—Ballet], SBE 46A
(Rev. July 2014).
(4) "Military-overseas ballot" is defined by KRS 117A.010(5).
(B)3)] "Transmission sheet" means the Official Election
Materials i Electronic Transmission Sheet prescribed by the Federal
Voting Assistance Program.

Section 2. Delivering a Military-Overseas Ballot to a Covered
Voter Via Facsimile or Electronically. (1) If the county clerk receives
a properly completed federal postcard application from a covered
voter who is eligible to vote in the jurisdiction and who reguests that
balloting materials be transmitted to the covered voter via facsimile
or electronically, then for each election in which the covered voter is
eligible to vote, the county clerk shall:

(a) Prepare a copy of the military-overseas ballot and mark the
original, blank military-overseas ballot, "Faxed to Covered Voter," if
the covered voter requested the military-overseas ballot to be
transmitted to the covered voter via facsimile, or "Electronically
Transmitted to Covered Voter," if the covered voter requested the
military-overseas ballot to be transmitted to the covered voter

electronically;

Complete the county cler

Voter;

(c) If the covered voter has requested that the blank absentee
ballot be transmitted through the Federal Voting Assistance
Program, complete the Transmission Sheet; and

(d) Transmit the copy of the military-overseas ballot, Instructions
to Voter, Voter Verification and Declaration, Voter Assistance Form,
and Transmission Sheet, if the covered voter has requested that the
military-overseas ballot be transmitted through the Federal Voting
Assistance Program, to the covered voter via the method requested
by the covered voter.

(2) The original blank military-overseas ballot shall be retained
and not reused.

(3) A properly completed federal postcard application shall be
treated as an application for a military-overseas ballot for all
elections held after the date of the application through the next
reqular election or December 31 of the year of the application,
whichever is later, unless the covered voter specifies a shorter time

period.

Section 3. Ballot Security Reguirements for Returning a Military-
Overseas Ballot Transmitted to a Covered Voter Via Facsimile or
Electronically. When a covered voter receives a military-overseas
ballot via facsimile or electronically:

(1) If the covered voter requires assistance in voting, the
covered voter and the person who assisted the covered voter shall
complete the Voter Assistance Form, except the "Section to be
Completed by Precinct Election Officer";

(2) The covered voter shall mark the military-overseas ballot and
seal it in an envelope;

(3) The covered voter shall complete and sign the Voter
Verification and Declaration;

(4) The covered voter shall place the Voter Verification and
Declaration, Voter Assistance Form, if the voter received assistance
in voting, and the envelope containing the military-overseas ballot in
a separate envelope and seal it;

(5) The covered voter shall
voting address, and precinct number on the back of the outer
envelope;

(6) The covered voter shall sign across the back flap of the outer

envelope;
(7) The covered voter shall print "Absentee Ballot" on the front

whether the wvetseas albot hasibéen teceivedWhe

i-cati

on
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(—a—)—P—r—l—n—t—t—h—e—V—e—t—e—r—e—s—n—a—m—e—v o tréepregentadidids epg s,

(—(:—)—Ill—arcz—e—t—he—\ke%r—es—&n—&nﬂart—u r ethea electmsics trangmission asystem f éstahished f undeh KRS ut er

in-order to be counted].

Section 5[6]. Incorporation by Reference. (1) The following
material is incorporated by reference:

(a) [!mstruenens—fe{—Faaqﬂg—er—EmaiHﬂg—awAbseMee—BaHet—te—a

] "Instructions for Voting to a Covered Voter[Qualified
Kentucky—Resident] Who Has Been Faxed or Electronically
Transmitted a Military-Overseas Ballot[Emailed—an—Absentee
Ballet]", SBE 46A, rev. July 2014;

(b) "Voter Assistance Form", SBE 31, 02/06; and

©)[ : ] "Voter Verification
Declaration[Sheet]", SBE 46B, rev. July 2014[June2010].

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the State Board of Elections, 140
Walnut Street, Frankfort, Kentucky 40601, Monday through Friday, 8
a.m. to 4:30 p.m.

and

ALISON LUNDERGAN GRIMES, Chair

APPROVED BY AGENCY: July 22, 2014

FILED WITH LRC: July 22, 2014 at 2 p.m.

CONTACT PERSON: Lindsay Hughes Thurston, Assistant
Secretary of State, 700 Capital Ave., Ste. 152, Frankfort, Kentucky
40601, phone (502) 564-3490, fax (502) 564-5687.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Lindsay Hughes Thurston

(1) Provide a brief narrative summary of:

(&) What this administrative regulation does: KRS 117.079
requires the State Board of Elections, as circumstances warrant and
with the concurrence of the Attorney General, to promulgate
necessary administrative regulations to preserve the absentee
voting rights of residents of Kentucky who are covered voters as
defined in KRS 117A.100. KRS 117.086(1) authorizes the State
Board of Elections to promulgate security requirements for the
transmission of voted absentee ballots. 42 U.S.C. 1973ff-1(a-f)
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requires the states to provide not less than one means of electronic
communication for use by absent uniformed services voters and
overseas voters who wish to register to vote or vote in any
jidsdictiorf iratieesStaten fo Frequest notenrégestrason applicétiens and
absentee ballot applications, for use by the State to send voter
registration applications and absentee ballot applications, and for
the purpose of providing related voting, balloting, and election
information to uniformed services voters and overseas voters. KRS
117A.030(4) requires the Secretary of State to establish an
electronic transmission system through which a covered voter may
apply for and receive voter registration materials, military-overseas
ballots, and other information authorized under KRS Chapter 117A.
KRS 117A.030(5) requires the Secretary of State to develop
standardized absentee-voting materials, including privacy and
transmission envelopes and their electronic equivalents,
authentication materials, and voting instructions, to be used with the
military-overseas ballot of a voter authorized to vote in any
jurisdiction in the Commonwealth. KRS 117A.030(6) requires the
Secretary of State to prescribe the form and content of a declaration
for use by a covered voter to swear or affirm specific

status as a covered voter and timely and proper completion of a
military-overseas ballot. KRS 117A.080(2) permits a covered voter
who requests that a ballot and balloting materials be sent to the
voter by electronic transmission to choose facsimile transmission or

117A.030(4). KRS 117A.120 requires that a military-overseas ballot
include or be accompanied by a declaration signed by the voter that
a material misstatement of fact in completing the ballot may be
grounds for a conviction of perjury under the laws of the United
States or the Commonwealth of Kentucky. KRS 117A.130 requires
the Secretary of State, in coordination with local election officials, to
implement an electronic free-access system by which a covered
voter may determine by telephone, electronic mail, or Internet
whet her the voterds federal
or military-overseas ballot has been received. KRS 117A.030(2)
permits the Secretary of State to delegate to the State Board of
Elections the responsibility for the promulgation of administrative
regulations necessary to implement KRS Chapter 117A. The
Secretary of State has delegated to the State Board of Elections the
responsibility ~ for  promulgating  administrative  regulations
implementing KRS Chapter 117A, including establishing and
implementing the electronic transmission system established by
KRS 117A.030(4), developing standardized absentee-voting
materials to be used with military-overseas ballots pursuant to KRS
117A.030(5), prescribing the form of a declaration for use by a
covered voter pursuant to KRS 117A.030(6), and establishing an
electronic free-access system pursuant to KRS 117A.130. This
administrative regulation establishes the procedures for the county
clerk to follow when transmitting a military-overseas ballot via
facsimile or electronically and a covered voter to follow when filling
out and returning a military-overseas ballot that was transmitted to
the covered voter via facsimile or electronically, incorporates by
reference standardized absentee-voting materials and a declaration
to be used by covered voters, and implements the electronic free-
access system pursuant to KRS 117A.130.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to preserve the absentee
voting rights of residents of Kentucky who are covered voters as
defined in KRS 117A.010 and to implement 42 U.S.C. 1973ff-1(a-f)
and KRS 117A.030(4)-(6), and 117A.130 .

(c) How this administrative regulation conforms to the content of
the authorizing statutes: KRS 117.079 requires the State Board of
Elections, as circumstances warrant and with the concurrence of the
Attorney General, to promulgate necessary administrative
regulations to preserve the absentee voting rights of residents of
Kentucky who are covered voters as defined in KRS 117A.100. KRS
117.086(1) authorizes the State Board of Elections to promulgate
security requirements for the transmission of voted absentee ballots.
42 U.S.C. 1973ff-1(a-f) requires the states to provide not less than
one means of electronic communication for use by absent uniformed
services voters and overseas voters who wish to register to vote or
vote in any jurisdiction in the State to request voter registration
applications and absentee ballot applications, for use by the State to
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send voter registration applications and absentee ballot applications,
and for the purpose of providing related voting, balloting, and
election information to uniformed services voters and overseas
voters. KRS 117A.030(4) requires the Secretary of State to establish
an electronic transmission system through which a covered voter
may apply for and receive voter registration materials, military-
overseas ballots, and other information authorized under KRS
Chapter 117A. KRS 117A.030(5) requires the Secretary of State to
develop standardized absentee-voting materials, including privacy
and transmission envelopes and their electronic equivalents,
authentication materials, and voting instructions, to be used with the
military-overseas ballot of a voter authorized to vote in any
jurisdiction in the Commonwealth. KRS 117A.080(2) permits a
covered voter who requests that a ballot and balloting materials be
sent to the voter by electronic transmission to choose facsimile
transmission or the electronic transmission system established
under KRS 117A.030(4). KRS 117A.030(6) requires the Secretary of
State to prescribe the form and content of a declaration for use by a
covered voter to swear or affirm specific representations pertaining
to the voterds identity, el i gi
and timely and proper completion of a military-overseas ballot. KRS
117A.120 requires that a military-overseas ballot include or be
accompanied by a declaration signed by the voter that a material
misstatement of fact in completing the ballot may be grounds for a
conviction of perjury under the laws of the United States or the
Commonwealth of Kentucky. KRS 117A.130 requires the Secretary
of State, in coordination with local election officials, to implement an
electronic free-access system by which a covered voter may
determine by telephone, electronic mail, or Internet whether the
v 0 t daddrad postcard application or other registration or military-
overseas ballot has been received. KRS 117A.030(2) permits the
Secretary of State to delegate to the State Board of Elections the
responsibility for the promulgation of administrative regulations
necessary to implement KRS Chapter 117A. The Secretary of State
has delegated to the State Board of Elections the responsibility for
promulgating administrative regulations implementing KRS Chapter
117A, including establishing and implementing the electronic
transmission system established by KRS 117A.030(4), developing
standardized absentee-voting materials to be used with military-
overseas ballots pursuant to KRS 117A.030(5), prescribing the form
of a declaration for use by a covered voter pursuant to KRS
117A.030(6), and establishing an electronic free-access system
pursuant to KRS 117A.130. This administrative regulation conforms
to the content of the authorizing statutes by preserving the absentee
voting rights of Kentucky residents who are covered voters under
KRS 117A.010, establishing the procedures for the county clerk to
follow when transmitting a military-overseas ballot via facsimile or
electronically and a covered voter to follow when filling out and
returning a military-overseas ballot that was transmitted to the
covered voter via facsimile or electronically, incorporating by
reference standardized absentee-voting materials and a declaration
to be used by covered voters, and implementing the electronic free-
access system pursuant to KRS 117A.130.

(d) How this administrative regulation will assist in the effective
administration of the statutes: KRS 117.079 requires the State
Board of Elections, as circumstances warrant and with the
concurrence of the Attorney General, to promulgate necessary
administrative regulations to preserve the absentee voting rights of
residents of Kentucky who are covered voters as defined in KRS
117A.100. KRS 117.086(1) authorizes the State Board of Elections
to promulgate security requirements for the transmission of voted
absentee ballots. 42 U.S.C. 1973ff-1(a-f) requires the states to
provide not less than one means of electronic communication for
use by absent uniformed services voters and overseas voters who
wish to register to vote or vote in any jurisdiction in the State to
request voter registration applications and absentee ballot
applications, for use by the State to send voter registration
applications and absentee ballot applications, and for the purpose of
providing related voting, balloting, and election information to
uniformed services voters and overseas voters. KRS 117A.030(4)
requires the Secretary of State to establish an electronic
transmission system through which a covered voter may apply for
and receive voter registration materials, military-overseas ballots,
and other information authorized under KRS Chapter 117A. KRS
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117A.030(5) requires the Secretary of State to develop standardized
absentee-voting materials, including privacy and transmission
envelopes and their electronic equivalents, authentication materials,
and voting instructions, to be used with the military-overseas ballot
of a voter authorized to vote in any jurisdiction in the
Commonwealth. KRS 117A.030(6) requires the Secretary of State to
prescribe the form and content of a declaration for use by a covered
voter to swear or affirm specific representations pertaining to the
voterds identity, eligibility

timely and proper completion of a military-overseas ballot. KRS
117A.080(2) permits a covered voter who requests that a ballot and
balloting materials be sent to the voter by electronic transmission to
choose facsimile transmission or the electronic transmission system
established under KRS 117A.030(4). KRS 117A.120 requires that a
military-overseas ballot include or be accompanied by a declaration
signed by the voter that a material misstatement of fact in
completing the ballot may be grounds for a conviction of perjury
under the laws of the United States or the Commonwealth of
Kentucky. KRS 117A.130 requires the Secretary of State, in
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free-access system by which a covered voter may determine by
telephone, electronic mail, or
postcard application or other registration or military-overseas ballot
has been received. KRS 117A.030(2) permits the Secretary of State
to delegate to the State Board of Elections the responsibility for the
promulgation of administrative regulations necessary to implement
KRS Chapter 117A. The Secretary of State has delegated to the
State Board of Elections the responsibility for promulgating
administrative regulations implementing KRS Chapter 117A,
including establishing and implementing the electronic transmission
system established by KRS 117A.030(4), developing standardized
absentee-voting materials to be used with military-overseas ballots
pursuant to KRS 117A.030(5), prescribing the form of a declaration
for use by a covered voter pursuant to KRS 117A.030(6), and
establishing an electronic free-access system pursuant to KRS
117A.130. This administrative regulation assists in the effective
administration of the statutes by preserving the absentee voting
rights of Kentucky residents who are covered voters under KRS
117A.010 and establishing the procedures for the county clerk to
follow when transmitting a military-overseas ballot via facsimile or
electronically and a covered voter to follow when filling out and
returning a military-overseas ballot that was transmitted to the
covered voter via facsimile or electronically, incorporating by
reference standardized absentee-voting materials and a declaration
to be used by covered voters, and implementing the electronic free-
access system pursuant to KRS 117A.130.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change the existing administrative
regulation: This amendment changes the existing administrative
regulation by removing provisions that have been codified or vitiated
by statute and establishing procedures for the county clerk to follow
when transmitting a military-overseas ballot via facsimile or
electronically and a covered voter to follow when filling out and
returning a military-overseas ballot that was transmitted to the
covered voter via facsimile or electronically that are consistent with
KRS Chapter 117A. The materials incorporated by reference have
been amended to reflect the changes to procedures for the county
clerk to follow when transmitting a military-overseas ballot via
facsimile or electronically and a covered voter to follow when filling
out and returning a military-overseas ballot that was transmitted to
the covered voter via facsimile or electronically and to implement the
declaration to be used by covered voters pursuant to KRS
117A.030(6).

(b) The necessity of the amendment to this administrative
regulation: This amendment is necessary to conform to
amendments to existing statutes and newly enacted statutes.

(c) How the amendment conforms to the content of the
authorizing statutes: This amendment conforms to the content of the
authorizing statutes by removing provisions that have been codified
or vitiated by statute, establishing procedures for the county clerk to
follow and materials for the county clerk to use when transmitting a
military-overseas ballot via facsimile or electronically that are
consistent with KRS Chapter 117A, and establishing procedures for

nter



VOLUME 41, NUMBER 317 SEPTEMBER 1, 2014

a covered voter to follow and materials for a covered voter to use,
including the declaration required by KRS 117A.030(6), when filling
out and returning a military-overseas ballot that was transmitted to
the covered voter via facsimile or electronically that are consistent
with KRS Chapter 117A.

(d) How the amendment will assist in the effective administration
of the statutes: This amendment will assist in the effective
administration of the statutes by establishing procedures for the
county clerk to follow when transmitting a military-overseas ballot via
facsimile or electronically that are consistent with KRS Chapter
117A and a covered voter to follow when filling out and returning a
military-overseas ballot that was transmitted to the covered voter via
facsimile or electronically and by incorporating by reference
standardized absentee-voting materials and a declaration to be
used by covered voters.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This administrative regulation will affect
county clerks and an unknown number of covered voters.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: County clerks will need to familiarize
themselves with and follow the procedures set forth in this amended
administrative regulation for transmitting military-overseas ballots via
facsimile or electronically. Covered voters are not required to take
any action to comply with this amended administrative regulation but
will have the opportunity to have military-overseas ballots
transmitted to them via facsimile or electronically and have their
military-overseas ballots counted.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): There will be no cost to comply with this amendment.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): As a result of compliance with this
amendment, covered voters will have the opportunity to have
military-overseas ballots transmitted to them via facsimile or
electronically and have their military-overseas ballots counted.
County clerks have an interest in ensuring that all eligible
Kentuckians are able to exercise their rights to register to vote and
vote in all elections, and compliance with this administrative
regulation furthers that interest by enabling covered voters to have
military-overseas ballots transmitted to them via facsimile or
electronically and have their military-overseas ballots counted.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: None.

(b) On a continuing basis: None.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
State Board of Elections?®d

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: No
increase in fees or funding will be necessary to implement this
amendment.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees: This
administrative regulation does not establish, either directly or
indirectly, any increased fees.

(9) TIERING: Is tiering applied? Tiering was not applied
because this administrative regulation applies equally to all
individuals affected.

FEDERAL MANDATE ANALYSIS COMPARISON

(1) Federal statute or
mandate: 42 U.S.C. 1973ff-1.

(2) State compliance standards: KRS 117A.020, 117A.030,
117A.070, 117A.080, 117A.120

(3) Minimum or uniform standards contained in federal mandate:

regulation constituting the federal

budget
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42 U.S.C. 1973ff-1(a)(4) requires states to use the official post card
form prescribed under 42 U.S.C. 1973ff for simultaneous voter
registration application and absentee ballot application. 42 U.S.C.
1973ff-1(a)(5) requires states that require an oath or affirmation to
accompany any document under that subchapter to use the
standard oath prescribed under 42 U.S.C. 1973ff(b)(7). 42 U.S.C.
1973ff-1(a)(7) requires states to, in addition to any other method for
transmitting blank absentee ballots in the state, establish
procedures for transmitting by mail and electronically blank
absentee ballots to absent uniformed services voters and overseas
voters with respect to general, special, primary and runoff elections
for Federal office. 42 U.S.C. 1973ff-1(e) requires states to designate
not less than one means of electronic communication for use by
absent uniformed services voters and overseas voters who wish to
register to vote or vote in any jurisdiction in the State to request
voter registration applications and absentee ballot applications, for
use by the State to send voter registration applications and
absentee ballot applications, and for the purpose of providing
related voting, balloting, and election information to uniformed
services voters and overseas voters.

(4) Will this administrative regulation impose stricter
requirements, or additional or different responsibilities or
requirements, than those required by the federal mandate? This
administrative regulation will not impose stricter, additional, or
different responsibilities or requirements than those required by the
federal mandate. However, the state compliance standards do
impose additional requirements to the federal mandate. Pursuant to
KRS 117A.020, the federally mandated procedures are available
with respect to more elections than required by the federal mandate,
including primary, regular, or special elections for federal office and
primary, regular, or special elections for statewide or state legislative
office, county or local government office, judicial office,
Commonweal thés attorney,
board members, and circuit clerk or concerning a state or local ballot
measure for which in-person or mail-in absentee voting is available
for other qualified voters. Pursuant to KRS 117A.080, more voters
than required by the federal mandate may use the federally
mandated procedures.

(5) Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements: The state
compliance standards justify the imposition of the stricter standard,
or additional or different responsibilities or requirements.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

(1) What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? This administrative
regulation will impact county clerks.

(2) Identify each state or federal statute or federal regulation that
requires or authorizes the action taken by the administrative
regulation: This administrative regulation is authorized by KRS
117.079, 117.086(1), and 117A.030(2), (4)-(6), and 42 U.S.C.

. 1973ff-1.

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@ How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? This
administrative regulation will not generate any additional revenue for
state or local governments during the first year.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for the subsequent years? This
administrative regulation will not generate any additional revenue for
state or local governments during subsequent years.

(c) How much will it cost to administer this program for the first
year? There will be no cost to state or local governments to
administer this program for the first year.

(d) How much will it cost to administer this program for
subsequent years? There will be no cost to state or local
governments to administer this program for the subsequent years.

property
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Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues(+/-):

Expenditures(+/-):

Other Explanation (+/-):

STATEMENT OF EMERGENCY
31 KAR 4:140E

Nature of the emergency: This emergency amended
administrative regulation is being promulgated because the existing
administrative regulation and material incorporated by reference are
inconsistent with Chapter 117A and related administrative
regulations. KRS Chapter 117A became effective July 1, 2014, and
this emergency regulation needs to become effective immediately to
protect the voting rights of covered voters who submit a federal
postcard application via electronic mail pending enactment of the
ordinary amended administrative regulation. The reasons why an
ordinary administrative regulation is not sufficient: An ordinary
amended administrative regulation is not sufficient because it will
not resolve inconsistencies between the existing administrative
regulation and material incorporated by reference and KRS Chapter
117A, which became effective July 1, 2014, and related
administrative regulations for the purpose of federal postcard
applications submitted by covered voters via electronic mail pending
enactment of an ordinary amended administrative regulation. This
emergency administrative regulation shall be replaced by an
ordinary administrative regulation to be concurrently filed with the
Regulations Compiler. The ordinary administrative regulation is
identical to this emergency administrative regulation.

STEVEN L. BESHEAR, Governor
ALISON LUNDERGAN GRIMES, Chair

KENTUCKY STATE BOARD OF ELECTIONS
(Emergency Amendment)

31 KAR 4:140E. Submission of the federal postcard
application via_electronic_mail[Electronic—submission—of-the
Federal-Post-Card—Application—and—delivery—of-the—absentee

‘ > , g , o |

RELATES TO: KRS 116.045(4)(e)[116-995], 117.079, 117.085,
117A.050(3), 117A.060(3), 42 U.S.C. 1973ff-1[117.995,119.265;
369:107,-42-U.5:C-1973]

STATUTORY AUTHORITY: KRS 116.045(4)(e),[417-015(1)a)]
117.079, 117.086(1), 42 U.S.C. 1973ff-1

EFFECTIVE: July 22, 2014

NECESSITY, FUNCTION, AND CONFORMITY: KRS 117.079
requires the State Board of Elections, as circumstances warrant and
with the concurrence of the Attorney General, to promulgate
necessary administrative requlations to preserve the absentee
voting rights of residents of Kentucky who are covered voters as
defined in KRS 117A.010. 42 U.S.C. 1973ff-1(a-f) requires the
states to provide not less than one (1) means of electronic
communication for use by absent uniformed services voters and
overseas voters who wish to register to vote or vote in_any
jurisdiction in the state to request voter registration applications and
absentee ballot applications, for use by the state to send voter
reqistration applications and absentee ballot applications, and for
the purpose of providing related voting, balloting, and election
information to uniformed services voters and overseas voters. KRS

SEPTEMBER 1, 2014

o o ically].

Section 1. Definitions. (1) "Covered voter" is defined by KRS

117A.010(1).
(2) "Federal

117A.010(3).
(3) _ "Military-overseas _ ballot" is  defined by KRS

117A.010(5)[*Absentee-ballot-application—means-the-Federal-Post
Card—Application,—Standard—Form—76,—electronically—sent-to—the

postcard application” is defined by KRS

. I . . . ! ].

Section 2. Count vy Clerkos

ballots.
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Ma i

{2)] The county clerk shall use the count y atettrenick 6 s

mailing address provided or recognized by the Kentucky
Department of Transportation to send to and receive from covered
voters voter registration applications, military-overseas ballot

116.045(4)(e) authorizes the State Board of Elections to approve

applications, military-overseas ballots, and related voting, balloting,

methods of registration for any person to reqister to vote or change

and electlon mformanon[r—&c—eq—we—a—we%%

his or her party affiliation. KRS 117A.050(3) provides that a covered
voter may use the electronic transmission system or any other
approved method to register to vote. KRS 117A.060(3) provides that
a covered voter may use the electronic transmission system or any
other approved method to apply for a military-overseas ballot. This
administrative requlation authorizes covered voters to submit federal
postcard applications via electronic _mail and establishes the
procedures for the county clerk to follow when a federal postcard

application is submitted via electronic mail[KRS—117.079requires
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Section 3. Federal Postcard Applications Submitted Via
Electronic Mail. (1) A covered voter may submit a federal postcard
application to the county clerk via electronic mail to register,
reregister, and to apply for a military-overseas ballot.

(2) The county clerk shall treat a federal postcard application
submitted by a covered voter via electronic mail in the same manner
as a federal postcard application submitted via the electronic
transmission system established under KRS

117A. 030(4)[Pmeessmg—a—€empleted—A|s~pheaﬂen—eleetremeaﬂ-y—

I1\ | o n cl er k r ecelj
T At

addressprovi—d-ed—on—t-he—voterligationnabs ent etatesb @l provile Baop pess

v es HILEDWITHLR@ duly @ 20b4fat2p.mv ot er 6 s
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a voterods

ALISON LUNDERGAN GRIMES, Chair
APPROVED BY AGENCY: July 22, 2014

CONTACT PERSON: Lindsay Hughes Thurston, Assistant
Secretary of State, 700 Capital Ave., Ste. 152, Frankfort, Kentucky
40601, phone (502) 564-3490, fax (502) 564-5687.
the voterds eligibility.
REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Lindsay Hughes Thurston

(1) Provide a brief narrative summary of:

(&) What this administrative regulation does: KRS 117.079
requires the State Board of Elections, as circumstances warrant and
with the concurrence of the Attorney General, to promulgate
necessary administrative regulations to preserve the absentee
voting rights of residents of Kentucky who are covered voters as
defined in KRS 117A.010. 42 U.S.C. 1973ff-1(a-f) requires the
than one means of electronic
communication for use by absent uniformed services voters and

S—e—c—t—l—e—n—4—V—e—t—e—r—e—s—l—n—s—t—r—u—c—t—+ 0 naverseas vot€® mihp| wesh iton register o vAté orevote ene any

jurisdiction in the State to request voter registration applications and
absentee ballot applications, for use by the State to send voter
registration applications and absentee ballot applications, and for
the purpose of providing related voting, balloting, and election
information to uniformed services voters and overseas voters. KRS
116.045(4)(e) authorizes the State Board of Elections to approve
methods of registration for any person to register to vote or change
his or her party affiliation. KRS 117A.050(3) provides that a covered
eoterd may nse rthe ,elecronit tramggnissiod dystens & ,any aothet
approved method to register to vote. KRS 117A.060(3) provides that
a covered voter may use the electronic transmission system or any
other approved method to apply for a military-overseas ballot. This
administrative regulation authorizes covered voters to submit a
federal postcard application via electronic mail and establishes the
procedures for the county clerk to follow when a federal postcard
application is submitted via electronic mail.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to preserve the absentee
voting rights of residents of Kentucky who are covered voters as
defined in KRS 117A.010 and to implement 42 U.S.C. 1973ff-1(a-f)
and KRS 116.045(4)(e).

(c) How this administrative regulation conforms to the content of
the authorizing statutes: KRS 117.079 requires the State Board of
Elediong, as ciecumtstantcels warrahbandewitht thre €onourcence of the
Attorney General, to promulgate necessary administrative

f
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Kentucky who are covered voters as defined in KRS 117A.010. 42
U.S.C. 1973ff-1(a-f) requires the states to provide not less than one
means of electronic communication for use by absent uniformed
services voters and overseas voters who wish to register to vote or
vote in any jurisdiction in the State to request voter registration
applications and absentee ballot applications, for use by the State to
send voter registration applications and absentee ballot applications,
and for the purpose of providing related voting, balloting, and

absentee
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voters. KRS 116.045(4)(e) authorizes the State Board of Elections
to approve methods of registration for any person to register to vote
or change his or her party affiliation. KRS 117A.050(3) provides that
a covered voter may use the electronic transmission system or any
other approved method to register to vote. KRS 117A.060(3)
provides that a covered voter may use the electronic transmission
system or any other approved method to apply for a military-
overseas ballot. This administrative regulation conforms to the
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content of the authorizing statutes by preserving the absentee voting
rights of Kentucky residents who are covered voters under KRS
117A.010, authorizing covered voters to submit a federal postcard
application via electronic mail, and establishing the procedures for
the county clerk to follow when a federal postcard application is
submitted via electronic mail.

(d) How this administrative regulation will assist in the effective
administration of the statutes: KRS 117.079 requires the State
Board of Elections, as circumstances warrant and with the
concurrence of the Attorney General, to promulgate necessary
administrative regulations to preserve the absentee voting rights of
residents of Kentucky who are covered voters as defined in KRS
117A.010. 42 U.S.C. 1973ff-1(a-f) requires the states to provide not
less than one means of electronic communication for use by absent
uniformed services voters and overseas voters who wish to register
to vote or vote in any jurisdiction in the State to request voter
registration applications and absentee ballot applications, for use by
the State to send voter registration applications and absentee ballot
applications, and for the purpose of providing related voting,
balloting, and election information to uniformed services voters and
overseas voters. KRS 116.045(4)(e) authorizes the State Board of
Elections to approve methods of registration for any person to
register to vote or change his or her party affiliation. KRS
117A.050(3) provides that a covered voter may use the electronic
transmission system or any other approved method to register to
vote. KRS 117A.060(3) provides that a covered voter may use the
electronic transmission system or any other approved method to
apply for a military-overseas ballot. This administrative regulation
assists in the effective administration of the statutes by preserving
the absentee voting rights of Kentucky residents who are covered
voters under KRS 117A.010, authorizing covered voters to submit a
federal postcard application via electronic mail, and establishing the
procedures for the county clerk to follow when a federal postcard
application is submitted via electronic mail.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change the existing administrative
regulation: This amendment changes the existing administrative
regulation by removing provisions that have been codified, vitiated
by statute, or included in other administrative regulations;
establishing procedures for the county clerk to follow when a federal
postcard application is submitted via electronic mail that are
consistent with KRS Chapter 117A and related administrative
regulations; and deleting material incorporated by reference that has
been defined by statute or incorporated into other administrative
regulations.

(b) The necessity of the amendment to this administrative
regulation: This amendment is necessary to conform to
amendments to existing statutes and administrative regulations and
newly enacted statutes.

(c) How the amendment conforms to the content of the
authorizing statutes: This amendment conforms to the content of the
authorizing statutes by removing provisions that have been codified
or vitiated by statute or included in other administrative regulations,
authorizing covered voters to submit a federal postcard application
via electronic mail, and establishing procedures for the county clerk
to follow when a federal postcard application is submitted via
electronic mail that are consistent with KRS Chapter 117A and
related administrative regulations.

(d) How the amendment will assist in the effective administration
of the statutes: This amendment will assist in the effective
administration of the statutes by establishing procedures for the
county clerk to follow when a federal postcard application is
submitted via electronic mail that are consistent with KRS Chapter
117A and related administrative regulations.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This amendment will affect county clerks
and covered voters.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
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in question (3) will have to take to comply with this administrative
regulation or amendment: County clerks will need to familiarize
themselves with and follow the procedures set forth in this amended
administrative regulation for receiving and processing federal
postcard applications submitted by covered voters via electronic
mail. Covered voters are not required to take any action to comply
with this amended administrative regulation.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): There will be no cost to comply with this amendment.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): County clerks have an interest in
ensuring that all eligible Kentuckians are able to exercise their right
to register to vote and to vote in all elections, and compliance with
this administrative regulation furthers that interest by establishing
the procedures for county clerks to follow when a federal postcard
application is submitted via electronic mail.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: None.

(b) On a continuing basis: None.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
State Board of Electionsbd

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: No
increase in fees or funding will be necessary to implement this
amendment.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees: This
administrative regulation does not establish, either directly or
indirectly, any increased fees.

(9) TIERING: Is tiering applied? Tiering was not applied
because this administrative regulation applies equally to all
individuals affected.

FEDERAL MANDATE ANALYSIS COMPARISON

(1) Federal statute or regulation constituting the federal
mandate: 42 U.S.C. 1973ff-1.

(2) State compliance
117A.050(3), 117A.060(3)

(3) Minimum or uniform standards contained in federal mandate:
42 U.S.C. 1973ff-1(a)(4) requires states to use the official post card
form prescribed under 42 U.S.C. 1973ff for simultaneous voter
registration application and absentee ballot application. 42 U.S.C.
1973ff-1(a)(7) requires states to, in addition to any other method for
transmitting blank absentee ballots in the state, establish
procedures for transmitting by mail and electronically blank
absentee ballots to absent uniformed services voters and overseas
voters with respect to general, special, primary and runoff elections
for Federal office. 42 U.S.C. 1973ff-1(e) requires states to designate
not less than one means of electronic communication for use by
absent uniformed services voters and overseas voters who wish to
register to vote or vote in any jurisdiction in the State to request
voter registration applications and absentee ballot applications, for
use by the State to send voter registration applications and
absentee ballot applications, and for the purpose of providing
related voting, balloting, and election information to uniformed
services voters and overseas voters.

(4) Will this administrative regulation impose stricter
requirements, or additional or different responsibilities or
requirements, than those required by the federal mandate? This
administrative regulation will not impose stricter, additional, or
different responsibilities or requirements than those required by the
federal mandate. However, the state compliance standards do
impose additional requirements to the federal mandate. Pursuant to
KRS 117A.020, the federally mandated procedures are available
with respect to more elections than required by the federal mandate,
including primary, regular, or special elections for federal office and
primary, regular, or special elections for statewide or state legislative
office, county or local government office, judicial office,
Commonweal thos

standards: KRS 116.045(4)(e),

budget.
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board members, and circuit clerk or concerning a state or local ballot
measure for which in-person or mail-in absentee voting is available
for other qualified voters. Pursuant to KRS 117A.050(3) and
117A.060(3), the federally mandated procedures are available to
more voters than required by the federal mandate.

(5) Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements: The state
compliance standards justify the imposition of the stricter standard,
or additional or different responsibilities or requirements.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

(1) What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? This administrative
regulation will impact county clerks.

(2) Identify each state or federal statute or federal regulation that
requires or authorizes the action taken by the administrative
regulation: This administrative regulation is authorized by KRS
116.045(4)(3), and 117.079, 117.086(1) and 42 U.S.C. 1973ff-1.

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? This
administrative regulation will not generate any additional revenue for
state or local governments during the first year.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for the subsequent years? This
administrative regulation will not generate any additional revenue for
state or local governments during subsequent years.

(c) How much will it cost to administer this program for the first
year? There will be no cost to state or local governments to
administer this program for the first year.

(d) How much will it cost to administer this program for
subsequent years? There will be no cost to state or local
governments to administer this program for the subsequent years.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues(+/-):

Expenditures(+/-):

Other Explanation (+/-):

STATEMENT OF EMERGENCY
31 KAR 5:010E

Nature of the emergency: This emergency amended
administrative regulation is being promulgated to implement KRS
117A.050(2), which provides that a covered voter may use the
declaration accompanying a federal write-in absentee ballot to apply
to register to vote simultaneously with the submission of a federal
write-in absentee ballot, if the declaration is received during the
period registration is open under KRS 116.045; KRS 117A.060(4),
which provides that a covered voter may use the declaration
accompanying a federal write-in absentee ballot as an application
for a military-overseas ballot simultaneously with the submission of
the federal write-in absentee ballot, if the declaration is received by
the appropriate election official by the close of business hours seven
(7) days before the election; KRS 117A.100, which provides that a
covered voter may use a federal write-in absentee ballot to vote for
all offices and ballot measures in an election described in KRS
117A.020; and KRS 117A.160(1), which establishes the criteria for
accepting as a valid vote a write-in ballot authorized under KRS
Chapter 117A. KRS 117A.050, 117.060, 117A.100, and KRS
117A.160 became effective July 1, 2014, and the existing regulation
is inconsistent with those statutes. There is a general election
scheduled to be held in Kentucky on November 4, 2014. There may
also be local option elections scheduled before the November 4,
2014, general election. Registration is currently open, and the

375

deadline to register to vote in the November 4, 2014, general
election is October 6, 2014. This emergency regulation needs to
become effective immediately to protect the rights of covered voters
to use the federal write-in absentee ballot to apply to register to
vote, apply for a military-overseas ballot, and vote for all offices and
ballot measures in an election described in KRS 117A.020 pending
enactment of an ordinary amended administrative regulation. The
reasons why an ordinary administrative regulation is not sufficient:
An ordinary administrative regulation is not sufficient because the
existing administrative regulation is inconsistent with KRS
117A.050(2), 117A.060(4), 117A.100, and 117A.160(1), which
became effective July 1, 2014, and an ordinary amended
administrative regulation will not resolve those inconsistencies and
establish procedures for county clerks to follow when they receive a
federal write-in absentee ballot submitted for the purpose of
applying to register to vote, applying for a military-overseas ballot, or
voting for all offices and ballot measures in an election described in
KRS 117A.020 pending enactment of the ordinary administrative
regulation. This emergency administrative regulation shall be
replaced by an ordinary administrative regulation to be concurrently
filed with the Regulations Compiler. The ordinary administrative
regulation is identical to this emergency administrative regulation.

STEVEN L. BESHEAR, Governor
ALISON LUNDERGAN GRIMES, Chair

KENTUCKY STATE BOARD OF ELECTIONS
(Emergency Amendment)

31 KAR 5:010E. Use of the federal write-in absentee
ballot[in-electionsforfederal-office].

RELATES TO: KRS 117.079, 117A.050(2), 117A.060(3),
117A.100, 117A.130, 117A.160(1), 42 U.S.C. 1973ff-1 [$17.085,42

STATUTORY AUTHORITY: KRS 117.079, 117A.030(2), 42
U.S.C. 1973ff-1 [42U-S-C-1973#-2]

EFFECTIVE: July 22, 2014

NECESSITY, FUNCTION, AND CONFORMITY: KRS 117.079
requires the State Board of Elections, as circumstances warrant and
with the concurrence of the Attorney General, to promulgate
necessary administrative requlations to preserve the absentee
voting rights of residents of Kentucky who are covered voters as
defined in KRS 117A.010. 42 U.S.C. 1973ff-1(a)(3) requires states
to permit absent uniformed service voters and overseas voters to
use federal write-in absentee ballots in general elections for federal
office. KRS 117A.050(2) provides that a covered voter may use the
declaration accompanying a federal write-in absentee ballot to apply
to register to vote simultaneously with the submission of a federal
write-in_absentee ballot, if the declaration is received during the
period registration is open under KRS 116.045. KRS 117A.060(4)
provides that a covered voter may use the declaration
accompanying a federal write-in absentee ballot as an application
for a military-overseas ballot simultaneously with the submission of
the federal write-in absentee ballot, if the declaration is received by
the appropriate election official by the close of business hours seven
(7) days before the election. KRS 117A.100 provides that a covered
voter may use a federal write-in absentee ballot to vote for all offices
and ballot measures in an election described in KRS 117A.020.
KRS 117A.130 requires the Secretary of State, in coordination with
local election officials, to implement an electronic free-access
system by which a covered voter may determine by telephone,

electronic_mail, or_Internet whether t h e voterds federal
application or other regqistration or military-overseas ballot
application has been received and acc

military-overseas ballot has been received. KRS 117A.160(1)
establishes the criteria for accepting as a valid vote a write-in ballot
authorized under KRS Chapter 117A. KRS 117A.030(2) permits the
Secretary of State to delegate to the State Board of Elections the
responsibility for the promulgation of administrative regulations
necessary to implement KRS Chapter 117A. The Secretary of State
has delegated to the State Board of Elections the responsibility for
promulgating administrative regulations covering the use of the
federal write-in absentee ballot and establishing an electronic-free
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access system pursuant to KRS 117A.130. This administrative Section-2—-Any-absent-voter-may-cast-a-ballot-by use-of the
requlation establishes the procedures for the use of the federal FWAB-in-any-primary—regular—or-special-election-forfederal-office
write-in absentee ballot in elections in Kentucky and implements the as—leng—as—the—voter—has—made—or—attempts—to—make—timely
electronic free-access system pursuant to KRS 117A.130[KRS application—for—and-doesnotreceive-the state—absenteeballetin

Section 1. Definitions. (1) "Covered Voter" is defined by KRS
117A.010(1).
(2) "Federal write-in absentee ballot" is defined by KRS

117A.010(4).
(3) "Military-overseas ballot" is defined by KRS 117A.010(5).

Section 2. Definition of a Vote for Federal Write-in Absentee
Ballots. The requirements of 31 KAR 6:030, Section 5(2)(a) and
Section 6(1), (2), and (9), shall be suspended for the purposes of
this administrative regulation.

Section 3. Receipt of Federal Write-in Absentee Ballot. Upon
receiving a federal write-in absentee ballot, the county clerk shall:

(1) Not open the inner security envelope;

(2) Exami ne t h eion/applicaion @ecompaayind
the federal write-in absentee ballot to determine whether it was
submitted by a covered voter for the purpose of registering to vote
or requesting an absentee ballot;

(3) | f the voteros decl arati
federal write-in absentee ballot was submitted by a covered voter for
the purpose of registering to vote or requesting an absentee ballot,
process the application in the same manner as a federal postcard
application;

(4) Encl ose the \pgitation accompameyiod
the federal write-in absentee ballot and the inner security envelope
in a separate envelope and label the outer envelope "FWAB"; and

(5) Deposit the outer envelope in a locked ballot box pursuant to

KRS 117.086(6).

Section 4. Receipt of State Ballot Overrides Federal Write-in
Absentee Ballot.

(1) The federal write-in_absentee ballot shall remain in_the
locked ballot box pursuant to KRS 117.086(6) and not be opened
until after the deadline for receipt of the state absentee ballot.

(2) If the county clerk receives no later than the deadline for
receipt of the state absentee ballot a valid and voted state absentee
ballot from a covered voter from whom the county clerk also
receives a federal write-in absentee ballot, the county clerk shall not
unseal the inner security envelope containing the federal write-in
absentee ballot and shall write on the inner security envelope
containing the federal write-in absentee ballot, "Cancelled because
state absentee ballot received.”

Section 5. Electronic Free-Access System. Each county clerk
shall either participate in the electronic free-access system
established by the State Board of Elections or establish a local
electronic free-access system by which a covered voter may
determine by telephone, electronic mail, or Internet whether the
voterdéds federal postcard appl i-catALISON LUNDERGANNGRIMES, @hgii st rati on or militar
overseas ballot application has been received and accepted and APPROVED BY AGENCY: July 22, 2014
whether the v _eoversgad s ballotmihbsi tbeeny FILED WITH LRC: July 22, 2014 at 2 p.m.
received|["Absent—voter—means—a—resident—of—Kentucky—who—is CONTACT PERSON: Lindsay Hughes Thurston, Assistant

eligible-and registered to-vote-and-is-an: Secretary of State, 700 Capital Ave., Ste. 152, Frankfort, Kentucky
= i i - i S.C. 40601, phone (502) 564-3490, fax (502) 564-5687.

= = i S-C- : REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

developed-by-the-Federal\oting-Assistance-Program- Contact Person: Lindsay Hughes Thurston

(1) Provide a brief narrative summary of:
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(@) What this administrative regulation does: KRS 117.079
requires the State Board of Elections to, as circumstances warrant
and with the concurrence of the Attorney General, promulgate
necessary administrative regulations to preserve the absentee
voting rights of residents of Kentucky who are covered voters as
defined in KRS 117A.010. 42 U.S.C. 1973ff-1(a)(3) requires states
to permit absent uniformed service voters and overseas voters to
use federal write-in absentee ballots in general elections for Federal
office. KRS 117A.050(2) provides that a covered voter may use the
declaration accompanying a federal write-in absentee ballot to apply
to register to vote simultaneously with the submission of a federal
write-in absentee ballot, if the declaration is received during the
period registration is open under KRS 116.045. KRS 117A.060(4)
provides that a covered voter may use the declaration
accompanying a federal write-in absentee ballot as an application
for a military-overseas ballot simultaneously with the submission of
the federal write-in absentee ballot, if the declaration is received by
the appropriate election official by the close of business hours seven
(7) days before the election. KRS 117A.100 provides that a covered
voter may use a federal write-in absentee ballot to vote for all offices
and ballot measures in an election described in KRS 117A.020.
KRS 117A.130 requires the Secretary of State, in coordination with
local election officials, to implement an electronic free-access
system by which a covered voter may determine by telephone,
el ectronic mai |, or I nternet
application or other registration or military-overseas ballot
application has been received
military-overseas ballot has been received. KRS 117A.160(1)
establishes the criteria for accepting as a valid vote a write-in ballot
authorized under KRS Chapter 117A. KRS 117A.030(2) permits the
Secretary of State to delegate to the State Board of Elections the
responsibility for the promulgation of administrative regulations
necessary to implement KRS Chapter 117A. The Secretary of State
has delegated to the State Board of Elections the responsibility for
promulgating administrative regulations covering the use of the
federal write-in absentee ballot and establishing an electronic-free
access system pursuant to KRS 117A.130. This administrative
regulation establishes the procedures for the use of the federal
write-in absentee ballot in elections in Kentucky and implements the
electronic free-access system pursuant to KRS 117A.130.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to preserve the absentee
voting rights of residents of Kentucky who are covered voters as
defined in KRS 117A.010 and to implement KRS 117A.050(2),
117A.060(4), 117A.100, 117A.130, 117A.160, and 42 U.S.C. 1973ff-
1(a)(3).

(c) How this administrative regulation conforms to the content of
the authorizing statutes: KRS 117.079 requires the State Board of
Elections to, as circumstances warrant and with the concurrence of
the Attorney General, promulgate necessary administrative
regulations to preserve the absentee voting rights of residents of
Kentucky who are covered voters as defined in KRS 117A.010. 42
U.S.C. 1973ff-1(a)(3) requires states to permit absent uniformed
service voters and overseas voters to use federal write-in absentee
ballots in general elections for Federal office. KRS 117A.050(2)
provides that a covered voter may use the declaration
accompanying a federal write-in absentee ballot to apply to register
to vote simultaneously with the submission of a federal write-in
absentee ballot, if the declaration is received during the period
registration is open under KRS 116.045. KRS 117A.060(4) provides
that a covered voter may use the declaration accompanying a
federal write-in absentee ballot as an application for a military-
overseas ballot simultaneously with the submission of the federal
write-in absentee ballot, if the declaration is received by the
appropriate election official by the close of business hours seven (7)
days before the election. KRS 117A.100 provides that a covered
voter may use a federal write-in absentee ballot to vote for all offices
and ballot measures in an election described in KRS 117A.020.
KRS 117A.130 requires the Secretary of State, in coordination with
local election officials, to implement an electronic free-access
system by which a covered voter may determine by telephone,
el ectronic mail, or I nternet
application or other registration or military-overseas ballot
application has been received and acceptedandwh et her

military-overseas ballot has been received. KRS 117A.160(1)
establishes the criteria for accepting as a valid vote a write-in ballot
authorized under KRS Chapter 117A. KRS 117A.030(2) permits the
Secretary of State to delegate to the State Board of Elections the
responsibility for the promulgation of administrative regulations
necessary to implement KRS Chapter 117A. The Secretary of State
has delegated to the State Board of Elections the responsibility for
promulgating administrative regulations covering the use of the
federal write-in absentee ballot and establishing an electronic-free
access system pursuant to KRS 117A.130. This administrative
regulation establishes the procedures for the use of the federal
write-in absentee ballot in elections in Kentucky and implements the
electronic free-access system pursuant to KRS 117A.130.

(d) How this administrative regulation will assist in the effective
administration of the statutes: KRS 117.079 requires the State
Board of Elections to, as circumstances warrant and with the
concurrence of the Attorney General, promulgate necessary
administrative regulations to preserve the absentee voting rights of
residents of Kentucky who are covered voters as defined in KRS
117A.010. 42 U.S.C. 1973ff-1(a)(3) requires states to permit absent
uniformed service voters and overseas voters to use federal write-in
absentee ballots in general elections for Federal office. KRS
117A.050(2) provides that a covered voter may use the declaration
accompanying a federal write-in absentee ballot to apply to register

w h dat vote simultaheeuslyvvath the submisdioa dfear faderal writesit ¢ ar d

absentee ballot, if the declaration is received during the period
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that a covered voter may use the declaration accompanying a

federal write-in absentee ballot as an application for a military-
overseas ballot simultaneously with the submission of the federal

write-in absentee ballot, if the declaration is received by the
appropriate election official by the close of business hours seven (7)

days before the election. KRS 117A.100 provides that a covered

voter may use a federal write-in absentee ballot to vote for all offices

and ballot measures in an election described in KRS 117A.020.

KRS 117A.130 requires the Secretary of State, in coordination with

local election officials, to implement an electronic free-access

system by which a covered voter may determine by telephone,

el ectronic mai |, or I nternet dwhether
application or other registration or military-overseas ballot
application has been received and
military-overseas ballot has been received. KRS 117A.160(1)
establishes the criteria for accepting as a valid vote a write-in ballot
authorized under KRS Chapter 117A. KRS 117A.030(2) permits the
Secretary of State to delegate to the State Board of Elections the
responsibility for the promulgation of administrative regulations
necessary to implement KRS Chapter 117A. The Secretary of State
has delegated to the State Board of Elections the responsibility for
promulgating administrative regulations covering the use of the
federal write-in absentee ballot and establishing an electronic-free
access system pursuant to KRS 117A.130. This administrative
regulation assists in the effective administration of the statutes by
establishing the procedures for the use of the federal write-in
absentee ballot in elections in Kentucky and implementing the
electronic free-access system pursuant to KRS 117A.130.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change the existing administrative
regulation: This amendment changes the existing administrative
regulation by removing provisions that have been codified or vitiated
by statute and conforming to KRS 117A.050(2), 117A.060(4),
117A.100, and 117A.160 by establishing procedures for county
clerks to follow when a covered voter uses the declaration
accompanying the federal write-in absentee ballot to apply to
register to vote, apply for a military-overseas ballot, or use a federal
write-in absentee ballot to vote in elections under KRS 117A.020.
The amendment also changes the existing administrative regulation
by deleting the material incorporated by reference, which has been
amended by the promulgating federal agency and is now defined by
statute.

(b) The necessity of the amendment to this administrative

acc
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administrative regulation is inconsistent with KRS 117A.050(2),

t h e11¥A060&1), H13A.100, and 117A.160 and to establish procedures
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for county clerks to follow when a covered voter uses the declaration
accompanying the federal write-in absentee ballot to apply to
register to vote, apply for a military-overseas ballot, or use a federal
write-in absentee ballot to vote in elections under KRS 117A.020.
The amendment is also necessary to delete the material
incorporated by reference, which has been amended by the
promulgating federal agency and is now defined by statute.

(c) How the amendment conforms to the content of the
authorizing statutes: This amendment conforms to the content of the
authorizing statutes by removing provisions that have been codified
or vitiated by statute and conforming to KRS 117A.050(2),
117A.060(4), 117A.100, and 117A.160 by establishing procedures
for county clerks to follow when a covered voter uses the declaration
accompanying the federal write-in absentee ballot to apply to
register to vote, apply for a military-overseas ballot, or use a federal
write-in absentee ballot to vote in elections under KRS 117A.020.

(d) How the amendment will assist in the effective administration
of the statutes: This amendment assists in the effective
administration of the statutes by making the administrative
regulation consistent with KRS 117A.050(2), 117A.060(4),
117A.100, and 117A.160 by establishing procedures for county
clerks to follow when a covered voter uses the declaration
accompanying the federal write-in absentee ballot to apply to
register to vote, apply for a military-overseas ballot, or use a federal
write-in absentee ballot to vote in elections under KRS 117A.020.
The amendment will also assist in the effective administration of the
statutes by deleting the material incorporated by reference, which
has been amended by the promulgating federal agency and is now
defined by statute.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This administrative regulation will affect
county clerks, county boards of elections, and an unknown number
of covered voters.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: County clerks and county boards of
elections will need to familiarize themselves with and follow the
procedures set forth in this amended administrative regulation for
processing federal write-in absentee ballots. Covered voters are not
required to take any action to comply with this amended
administrative regulation but will have the opportunity to use the
declaration accompanying a federal write-in absentee ballot to apply
to register to vote and apply for a military-overseas ballot
simultaneously with the submission of the federal write-in absentee
ballot and to use a federal write-in absentee ballot to vote in
elections under KRS 117A.020.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): There will be no cost to comply with this amendment.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): As a result of compliance with this
amendment, covered voters will have the opportunity to use the
declaration accompanying a federal write-in absentee ballot to apply
to register to vote and apply for a military-overseas ballot
simultaneously with the submission of the federal write-in absentee
ballot and to use the federal write-in absentee ballot to vote in
elections under KRS 117A.020. County clerks and county boards of
elections have an interest in ensuring that all eligible Kentuckians
are able to exercise their right to register to vote and to vote in all
elections, and compliance with this administrative regulation furthers
that interest by enabling covered voters to use the declaration
accompanying a federal write-in absentee ballot to apply to register
to vote and apply for a military-overseas ballot simultaneously with
the submission of the federal write-in absentee ballot.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: None.

(b) On a continuing basis: None.

(6) What is the source of the funding to be used for the
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implementation and enforcement of this administrative regulation:
State Board of Electionsd

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: No
increase in fees or funding will be necessary to implement this
amendment.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees: This
administrative regulation does not establish, either directly or
indirectly, any increased fees.

(9) TIERING: Is tiering applied? Tiering was not applied
because this administrative regulation applies equally to all
individuals affected.

FEDERAL MANDATE ANALYSIS COMPARISON

(1) Federal statute or regulation constituting the federal
mandate: 42 U.S.C. 1973ff-1.
(2) State compliance standards: KRS 117A.050(2),

117A.060(4), 117A.100, 117A.160.

(3) Minimum or uniform standards contained in federal mandate:
42 U.S.C. 1973ff-1(a)(3) requires states to permit absent uniformed
services voters and overseas voters to use federal write-in absentee
ballots in general elections for federal office.

(4) Will this administrative regulation impose stricter
requirements, or additional or different responsibilities or
requirements, than those required by the federal mandate? This
administrative regulation will not impose stricter, additional, or
different responsibilities or requirements than those required by the
federal mandate by permitting. However, the state compliance
standards do impose additional requirements to the federal mandate
by permitting covered voters to use the federal write-in absentee
ballot for more purposes than required by the federal mandate.
Pursuant to KRS 117A.050(2), more voters than required by the
federal mandate may use the declaration accompanying a federal
write-in absentee ballot to register to vote simultaneously with the
submission of the federal write-in absentee ballot, if the declaration
is received during the period registration is open under KRS
116.045. Pursuant to KRS 117A.060(4), more voters than required
by the federal mandate may use the declaration accompanying a
federal write-in absentee ballot as an application for a military-
overseas ballot simultaneously with the submission of the federal
write-in absentee ballot, if the declaration is received by the
appropriate election official by the close of business hours seven (7)
days before the election. And pursuant to KRS 117A.020, the
federally mandated procedures are available with respect to more
elections than required by the federal mandate, including primary,
regular, or special elections for federal office and primary, regular, or
special elections for statewide or state legislative office, county or
local government office, judicial office, Commonwe al t hé s
property valuation administrator, school board members, and circuit
clerk or concerning a state or local ballot measure for which in-
person or mail-in absentee voting is available for other qualified
voters.

(5) Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements: The state
compliance standards justify the imposition of the stricter standard,
or additional or different responsibilities or requirements.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

(1) What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? This administrative
regulation will impact county clerks and county boards of elections.

(2) Identify each state or federal statute or federal regulation that
requires or authorizes the action taken by the administrative
regulation: This administrative regulation is authorized by KRS
117.079, 117A.030(2), and 42 U.S.C. 1973ff-1.

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

budget .

attorn
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(@ How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? This
administrative regulation will not generate any additional revenue for
state or local governments during the first year.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for the subsequent years? This
administrative regulation will not generate any additional revenue for
state or local governments during subsequent years.

(c) How much will it cost to administer this program for the first
year? There will be no cost to state or local governments to
administer this program for the first year.

(d) How much will it cost to administer this program for
subsequent years? There will be no cost to state or local
governments to administer this program for subsequent years.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues(+/-):

Expenditures(+/-):

Other Explanation (+/-):

STATEMENT OF EMERGENCY
405 KAR 8:030E

Current administrative regulations related to co-tenancy in
severed estates has become subject of litigation which calls into
question the clarity of the Commonweal t hds posi
related to surface mining. A recent court ruling found permits issued
by the cabinet, in which there has been a complete severance of the
ownership of the mineral rights from the ownership of the surface to
be disturbed, to be invalid because applicants did not obtain the
consent of all the cotenants. The Cabinet believes an amendment to
existing administrative regulations is needed to provide additional
detail to add clarity to the language and provide a clear
understanding of the issues related to co-tenancy on severed
estates. This emergency regulation is necessary to immediately
amend t he c a bstrative requiatiors dhatideal with this
confusing issue which could result in delayed permit issuance and
ultimately a loss of state revenue. The emergency regulation will be
replaced by an ordinary administrative regulation. The ordinary
administrative  regulation is identical to this emergency
administrative regulation.

STEVEN L. BESHEAR, Governor
LEONARD K. PETERS, Secretary

ENERGY AND ENVIRONMENT CABINET
Department for Natural Resources
Division of Mine Permits
(Emergency Amendment)

405 KAR 8:030E. Surface coal mining permits.

RELATES TO: KRS 350.060, 350.465, 7 C.F.R. Part 657, 30
C.F.R. Parts 77.216-1, 77.216-2, 730-733, 735, 773.13(a), 778-780,
785.17(b), (d), 917, 40 C.F.R. Parts 136, 434, 16 U.S.C. 1276(a),
1531 et seq., 30 U.S.C. 1253, 1255, 1257, 1258, 1267

STATUTORY AUTHORITY: KRS 350.020, 350.028, 350.060,
350.465, 7 C.F.R. Part 657, 30 C.F.R. Parts 77.216-1, 77.216-2,
730-733, 735, 773.13(a), 778-780, 785.17(b), (d), 917, 40 C.F.R.
Parts 136, 434, 16 U.S.C. 1276(a), 1531 et seq., 30 U.S.C. 1253,
1255, 1257, 1258, 1267

EFFECTIVE: August 6, 2014

NECESSITY, FUNCTION, AND CONFORMITY: KRS
350.028(1), (5), 350.060(13), and 350.465(2) authorize the cabinet
to promulgate administrative regulations relating to surface and
underground coal mining operations. This administrative regulation
establishes requirements for the grant of a surface coal mining
permit. This administrative regulation differs from 30 C.F.R. 780.25.
Section 34(3) and (5) of this administrative regulation require that
the following be submitted to the cabinet after approval by the Mine

—
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Safety and Health Administration (MSHA):

(1) A copy of the final approved design plans for impounding
structures;

(2) A copy of all correspondence with MSHA,;

(3) A copy of technical support documents requested by MSHA;

(4) A notarized statement by the applicant that the copy
submitted to the cabinet is a complete and correct copy of the final
plan approved by MSHA. These requirements are necessary to
minimize duplication of technical review by MSHA and the cabinet,
and to minimize conflicts that may arise from duplication of review.

Section 1. General. (1) This administrative regulation applies to
any person who applies for a permit to conduct surface mining
activities.

(2) The requirements set forth in this administrative regulation
specifically for applications for permits to conduct surface mining
activities are in addition to the requirements applicable to all
applications for permits to conduct surface coal mining and
reclamation operations as set forth in 405 KAR 8:010.

(3) This administrative regulation sets forth information required
to be contained in applications for permits to conduct surface mining
activities, including:

(a) Legal, financial, compliance, and related information;

(b) Environmental resources information; and

(c) Mining and reclamation plan information.

Section 2. Identification of Interests. An application shall contain
the following information, except that the submission of a Social
Security number is voluntary:

0 n(1) A stateméne as itoswhather the applicant is a corporation,
partnership, single proprietorship, association, or other business
entity;

(2) The name, address, telephone number and, as applicable,
Social Security number and employer identification number of the:

(a) Applicant;

(b) Applicant's resident agent; and

(c) Person who will pay the abandoned mine land reclamation
fee.

(3) For each person who owns or controls the applicant:

(a) The person's name, address, Social Security number, and
employer identification number;

(b) The person's ownership or control relationship to the
applicant, including percentage of ownership and location in
organizational structure;

(c) The title of the person's position, date position was assumed,
and when submitted under 405 KAR 8:010, Section 18(5) date of
departure from the position;

(d) Each additional name and identifying number, including
employer identification number, federal or state permit number, and
MSHA number with date of issuance, under which the person owns
or controls, or previously owned or controlled, a surface coal mining
and reclamation operation in the United States within the five (5)
years preceding the date of the application; and

(e) The application number or other identifier of, and the
regulatory authority for, any other pending surface coal mining
operation permit application filed by the person in any state in the
United States.

(4) For any surface coal mining operation owned or controlled
by either the applicant or by any person who owns or controls the
applicant, the operation's:

(@) Name, address, identifying numbers, including employer
identification number, federal or state permit number, and MSHA
number, the date of issuance of the MSHA number, and the
regulatory authority; and

(b) Ownership or control relationship to the applicant, including
percentage of ownership and location in organizational structure.

(5) The names and addresses of:

(a) Every legal or equitable owner of record of the property to be
mined;

(b) The holders of record of any leasehold interest in the
property to be mined; and

(c) Any purchaser of record, under a real estate contract, of the
property to be mined.

(6) The names and addresses of the owners of record of all
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surface and subsurface areas contiguous to any part of the
proposed permit area.

(7) The name of the proposed mine and all MSHA identification
numbers that have been assigned for the mine and all mine
associated structures that require MSHA approval.

(8) Proof, such as a power of attorney or a resolution of the
board of directors, that the individual signing the application has the
power to represent the applicant in the permit matter.

(9) A statement of all lands, interests in lands, options, or
pending bids on interests held or made by the applicant for lands
which are contiguous to the area to be covered by the permit.

(10) After an applicant has been notified that his or her
application has been approved, but before the permit is issued, the
applicant shall, as applicable, update, correct, or indicate that no
change has occurred in the information previously submitted under
subsections (1) through (4) of this section.

(11) The permittee shall, in writing, inform the cabinet of any
change of the permittee's address immediately if changed at any
point prior to final bond release.

(12) The permittee shall submit updates of the following
information in writing to the cabinet within thirty (30) days of the
effective date of any change. Updates shall be submitted for any
changes that occur at any point prior to final bond release. Failure to
submit updated information shall constitute a violation of KRS
Chapter 350 only upon the permittee's refusal or failure to timely
submit, as determined by the cabinet, the information to the cabinet
upon request. After the permittee's refusal or failure to timely submit
the information to the cabinet upon request, the cabinet may
suspend the permit after opportunity for hearing pending compliance
with this subsection:

(a) The names and addresses of every officer, partner, director,
or person performing a function similar to a director of the permittee;
(b) The names and addresses of principal shareholders; and

(c) Whether the permittee or other persons specified in this
subsection are subject to any of the provisions of KRS 350.130(3).

Section 3. Violation Information. Each application shall contain
the following information:

(1) A statement of whether the applicant or any subsidiary,
affiliate, or persons controlled by or under common control with the
applicant has:

(a) Had a coal mining permit of the United States or any state
suspended or revoked in the five (5) years preceding the date of
submission of the application; or

(b) Forfeited a coal mining performance bond or similar security
deposited in lieu of bond.

(2) If any suspension, revocation, or forfeiture as described in
subsection (1) of this section has occurred, the application shall
contain a statement of the facts involved, including:

(a) Identification number and date of issuance of the permit, and
date and amount of bond or similar security;

(b) Identification of the authority that suspended or revoked the
permit or forfeited the bond and the stated reasons for that action;

(c) The current status of the permit, bond, or similar security
involved;

(d) The date, location, and type of any administrative or judicial
proceedings initiated concerning the suspension, revocation, or
forfeiture; and

(e) The current status of these proceedings.

(3) For any violation of a provision of SMCRA, federal
regulations enacted pursuant to SMCRA, KRS Chapter 350 and
administrative regulations adopted pursuant thereto, any other
state's laws or regulations under SMCRA, any federal law, rule, or
regulation pertaining to air or water environmental protection, or any
Kentucky or other state's law, rule, or regulation enacted pursuant to
federal law, rule, or regulation pertaining to air or water
environmental protection incurred in connection with any surface
coal mining operation, a list of all violation notices received by the
applicant during the three (3) year period preceding the application
date, and a list of all unabated cessation orders and unabated air
and water quality violation notices received prior to the date of the
application by any surface coal mining and reclamation operation
owned or controlled by either the applicant or by any person who
owns or controls the applicant. For each violation notice or cessation
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order reported, the lists shall include the following information, as
applicable:

(a) Any identifying numbers for the operation, including the
federal or state permit number and MSHA number, the dates of
issuance of the violation notice and MSHA number, the name of the
person to whom the violation notice was issued, and the name of
the issuing regulatory authority, department, or agency;

(b) A brief description of the particular violation alleged in the
notice;

(c) The final resolution of each violation notice, if any;

(d) For each violation notice that has not been finally resolved:

1. The date, location, and type of any administrative or judicial
proceedings initiated concerning the violation, including proceedings
initiated by any person identified in this subsection to obtain
administrative or judicial review of the violation; and

2. The current status of the proceedings and of the violation
notice; and

3. The actions, if any, taken or being taken by any person
identified in this subsection to abate the violation.

(4) After an applicant has been notified that his or her
application has been approved, but before the permit is issued, the
applicant shall, as applicable, update, correct, or indicate that no
change has occurred in the information previously submitted under
subsections (1) through (3) of this section.

(5) Upon request by a small operator the cabinet shall provide to
the small operator, with regard to persons under subsection (1) of
this section which are identified by the small operator, the
compliance information required by this section regarding
suspension and revocation of permits and forfeiture of bonds under
KRS Chapter 350, and information pertaining to violations of KRS
Chapter 350 and administrative regulations promulgated thereunder.

Section 4. Right of Entry and Right to Surface Mine. (1) Each
application shall contain a description of the documents upon which
the applicant bases his or her legal right to enter and begin surface
mining activities in the permit area and whether that right is the
subject of pending litigation. The description shall identify those
documents by type and date of execution, identify the specific lands
to which the document pertains, and explain the legal rights claimed
by the applicant.

(2) If the private mineral estate to be mined has been severed
from the private surface estate, the application shall contain:

(a) A copy of the written consent of the surface owner for the
extraction of coal by surface mining methods;[ef]

(b) A copy of the conveyance that expressly grants or reserves
the right to extract coal by surface mining methods; or

(c) If the conveyance does not expressly grant the right to
extract the coal by surface mining methods, the surface-subsurface
legal relationship shall be determined in accordance with applicable
state law, provided that nothing in this administrative requlation shall
be construed to authorize the regulatory authority to adjudicate

property rights disputes[a—ecepy—ef—the—original—instrument—of

Section 5. Relationship to Areas Designated Unsuitable for
Mining. (1) Each application shall contain a statement of available
information on whether the proposed permit area is within an area
designated unsuitable for surface mining activities under 405 KAR
Chapter 24 or under study for designation in an administrative
proceeding under that chapter.

(2) If an applicant claims the exemption in 405 KAR 8:010,
Section 14(4)(b), the application shall contain information supporting
the applicant's assertion that it made substantial legal and financial
commitments before January 4, 1977, concerning the proposed
surface mining activities.

(3) If an applicant proposes to conduct surface mining activities
within 300 feet of an occupied dwelling, the application shall contain
the waiver of the owner of the dwelling as required in 405 KAR
24:040, Section 2(5).

(4) If the applicant proposes to conduct surface mining activities
within 100 feet of a public road, the requirements of 405 KAR
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24:040, Section 2(6) shall be met.

Section 6. Permit Term Information. (1) Each application shall
state the anticipated or actual starting and termination date of each
phase of the surface mining activities and the anticipated number of
acres of land to be affected for each phase of mining and over the
total life of the permit.

(2) If the applicant proposes to conduct the surface mining
activities in excess of five (5) years, the application shall contain the
information needed for the showing required under 405 KAR 8:010,
Section 17(1).

Section 7. Personal Injury and Property Damage Insurance
Information. Each permit application shall contain a certificate of
liability insurance according to 405 KAR 10:030, Section 4.

Section 8. Identification of Other Licenses and Permits. Each
application shall contain a list of all other licenses and permits
needed by the applicant to conduct the proposed surface mining
activities. This list shall identify each license and permit by:

(1) Type of permit or license;

(2) Name and address of issuing authority;

(3) Identification numbers of applications for those permits or
licenses or, if issued, the identification numbers of the permits or
licenses; and

(4) If a decision has been made, the date of approval or
disapproval by each issuing authority.

Section 9. Identification of Location of Public Office for Filing of
Application. Each application shall identify, by name and address,
the appropriate regional office of the cabinet where the applicant will
file a copy of the entire application for public inspection under 405
KAR 8:010, Section 8(8).

Section 10. Newspaper Advertisement and Proof of Publication.
A copy of the newspaper advertisement of the application for a
permit, major revision, amendment, transfer, or renewal of a permit
and proof of publication of the advertisement, which is acceptable to
the cabinet, shall be filed with the cabinet and made a part of the
application, not later than fifteen (15) days after the last date of
publication required under 405 KAR 8:010, Section 8(2).

Section 11. Environmental Resources Information. (1) Each
permit application shall include descriptions of the existing
environmental resources within the proposed permit area and
adjacent areas as required by Sections 11 through 23 of this
administrative regulation. The descriptions required by this
administrative regulation may, where appropriate, be based upon
published texts or other public documents together with reasonable
extrapolations from specific data available from existing permit
areas or other appropriate areas.

(2)(a) Each application shall describe and identify the nature of
cultural, historic, and archaeological resources listed or eligible for
listing on the National Register of Historic Places and known
archaeological sites within the proposed permit area and adjacent
areas. The description shall be based on all available information,
including information from the state Historic Preservation Officer and
from local archaeological, historical, and -cultural preservation
agencies.

(b) The cabinet may require the applicant to identify and
evaluate important historic and archaeological resources that may
be eligible for listing on the National Register of Historic Places,
through collection of additional information, field investigations, or
other appropriate analyses.

Section 12. General Requirements for Baseline Geologic and
Hydrologic Information. (1) The application shall contain baseline
geologic and hydrologic information which has been collected,
analyzed, and submitted in the detail and manner acceptable to the
cabinet, and which shall be sufficient to:

(a) Identify and describe protective measures pursuant to
Section 32(1) of this administrative regulation which will be
implemented during the mining and reclamation process to assure
protection of the hydrologic balance, or to demonstrate that
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protection of the hydrologic balance can be assured without the
design and installation of protective measures; and to design
necessary protective measures pursuant to Section 32(2) of this
administrative regulation;

(b) Determine the probable hydrologic consequences of the
mining and reclamation operations upon the hydrologic balance in
the permit area and adjacent area pursuant to Section 32(3) of this
administrative regulation so that an assessment can be made by the
cabinet pursuant to 405 KAR 8:010, Section 14(3) of the probable
cumulative impacts of all anticipated mining on the hydrologic
balance in the cumulative impact area;

(c) Determine pursuant to 405 KAR 8:010, Section 14(2) and (3)
whether reclamation as required by 405 KAR can be accomplished
and whether the proposed operation has been designed to prevent
material damage to the hydrologic balance; and

(d) Design surface and groundwater monitoring systems
pursuant to Section 32(4) of this administrative regulation for the
during-mining and postmining time period which, together with the
baseline data collected under Sections 14(1) and 15(1) of this
administrative regulation, will demonstrate whether the mining
operation is meeting applicable effluent limitations and stream
standards and protecting the hydrologic balance.

(2)(a) Geologic and hydrologic information pertaining to the area
outside the permit and adjacent area but within the cumulative
impact assessment area shall be provided to the applicant by the
cabinet:

1. If this information is needed in preparing the cumulative
impact assessment; and

2. If this information is available from an appropriate federal or
state agency.

(b) If this information is needed by the cabinet for conducting the
cumulative impact assessment and is not available from a federal or
state agency, the applicant may gather and submit this information
to the cabinet as part of the permit application.

(3) Interpolation, modeling, correlation or other statistical
methods, and other data extrapolation techniques may be used if
the applicant can demonstrate to the satisfaction of the cabinet that
the data extrapolation techniques are valid and that information
obtained through the techniques meets the requirements of
subsection (1) of this section.

(4) Water quality analysis and sampling required by this chapter
shall be conducted according to:

(a) Standard Methods for the Examination of Water and
Wastewater (14th Edition); or

(b) 40 C.F.R. Parts 136 and 434.

Section 13. Baseline Geologic Information. (1) The application
shall contain baseline geologic information collected from the permit
area which shall meet the requirements of Section 12(1) of this
administrative regulation and shall include at a minimum:

(a) The results of samples obtained from continuous cores; drill
cuttings; channel cuttings from fresh, unweathered, rock outcrops;
or other rock or soil material which has been collected using
acceptable sampling techniques.

1. The vertical extent of sampling shall include those strata from
the surface down to and including the stratum immediately below
the lowest coal seam to be mined; and

2. Where aquifers which are located within the permit area
underlie the lowest coal seam to be mined and these aquifers may
be adversely affected by the mining operation, the vertical extent of
sampling shall also include those strata from the lowest coal seam
to be mined down to and including the aquifers.

3. The area and vertical density of sampling shall, at a minimum,
be sufficient to determine the distribution of strata which have a
potential to produce acid drainage and to determine the area and
vertical extent of aquifers which may be adversely affected.

4. If the vertical extent, and the area and vertical density of
sampling specified in subparagraphs 1 through 3 of this paragraph
are not sufficient to locate suitable strata for use as a topsoil
substitute, or for other required design or analysis, additional
sampling shall be conducted as necessary to furnish adequate
geologic information.

(b) Chemical analyses including maximum potential acidity and
neutralization potential of each overburden stratum and the stratum
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immediately below the lowest coal seam to be mined, to identify
those strata which have a potential to produce acid or toxic
drainage.

(c) Chemical analyses of the coal seam to be mined to
determine the potential to produce acid or toxic drainage, including
the parameters of total sulfur and pyritic sulfur; except that the
cabinet shall not require an analysis for pyritic sulfur if the applicant
can demonstrate to the satisfaction of the cabinet that an analysis
for total sulfur provides adequate information to assure protection of
the hydrologic balance.

(d) Collection of geologic information from the permit area as
required in this subsection may be waived in whole or in part if:

1. The applicant can demonstrate to the satisfaction of the
cabinet through geologic correlation or other procedures that
information collected from outside the permit area is representative
of the permit area and is sufficient to meet the requirements of
Section 12(1) of this administrative regulation; or

2. Other information equivalent to that required by this
subsection is available to the cabinet in a satisfactory form and is
made a part of the permit application; and

3. The cabinet provides a written statement granting a waiver.

(2) The application shall contain a description of the geology of
the proposed permit area and adjacent area which shall meet the
requirements of Section 12(1) of this administrative regulation and
be based on the information required in subsection (1) of this
section or other appropriate geologic information. The description
shall include, at a minimum, geologic logs, cross-sections, fence
diagrams, or other appropriate illustrations and written descriptions
depicting:

(a) Within the permit area:

1. The structural geology and lithology of overburden strata and
the stratum immediately below the lowest coal seam to be mined;

2. The thickness and chemical characteristics of each
overburden stratum and the stratum immediately below the lowest
coal seam to be mined; and

3. Where aquifers may be adversely affected by the mining
operation, the structural geology, lithology, thickness, and area
extent of the aquifers; and structural geology and lithology of strata,
and thickness of each stratum, from the surface down to the
aquifers.

(b) Within the adjacent area, the approximate area extent and
approximate thickness of aquifers which may be adversely affected
by the mining operation.

(3) If determined by the cabinet to be necessary to assure
adequate reclamation and protection of the hydrologic balance, the
cabinet may require geologic information and description in addition
to that required by subsections (1) and (2) of this section including
leaching tests of material from strata which may be disturbed by the
operation to determine the potential for the operation to produce
drainage with elevated levels of acidity, sulfate, and total dissolved
solids, and the collection of information to greater depths within the
proposed permit area or the collection of information for areas
outside the proposed permit area.

Section 14. Baseline Groundwater Information. (1) The
application shall contain baseline groundwater information for the
permit area and adjacent area which shall be collected and
submitted in a manner acceptable to the cabinet and shall be
adequate to meet the requirements of Section 12(1) of this
administrative regulation.

(2) Groundwater information shall include an inventory of wells,
springs, underground mines, or other similar groundwater supply
facilities which are currently being used, have been used in the past,
or have a potential to be used for domestic, agricultural, industrial,
or other beneficial purpose. The inventory shall include the location,
ownership, type of usage, and where possible, other relevant
information such as the depth and diameter of wells and
approximate rate of usage, pumpage or discharge from wells,
springs, and other groundwater supply facilities.

(3) Groundwater information shall include seasonal groundwater
quantity and quality data collected from monitoring wells, springs,
underground mines, or other appropriate groundwater monitoring
facilities, at a sufficient number of monitoring locations with
adequate area distribution to meet the requirements of Section 12(1)
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of this administrative regulation. Seasonal groundwater quantity and
quality data shall be provided for each water transmitting zone
above, and potentially impacted water transmitting zone below, the
lowest coal seam to be mined including at a minimum:

(a) Groundwater levels; and

(b) Total dissolved solids, or specific conductance corrected to
twenty-five (25) degrees C; pH; dissolved iron; dissolved
manganese; acidity; alkalinity; and sulfate. For data collected prior
to August 13, 1985, total iron and total manganese may be
substituted for dissolved iron and dissolved manganese.

(4) The groundwater information described in subsection (3) of
this section shall be required in whole or in part for coal seams if the
coal seams to be mined are serving as water supply sources or are
otherwise significant in protecting the hydrologic balance.

(5) If additional information is needed to assess the need for
protective measures, to design protective measures, to determine
the probable hydrologic consequences of mining, or to conduct the
cumulative impact assessment, the cabinet may require
groundwater information in addition to that described in subsections
(2), (3), and (4) of this section including information pertaining to
aquifer storage, yield, discharge, recharge capacity, and additional
water quality parameters.

Section 15. Baseline Surface Water Information. (1) The
application shall contain baseline surface water information for the
permit area and adjacent area which shall be collected and
submitted in a manner acceptable to the cabinet and shall be
adequate to meet the requirements of Section 12(1) of this
administrative regulation.

(2) Surface water information shall include an inventory of all
streams, lakes, impoundments or other surface water bodies in the
permit and adjacent area which are currently being used for
domestic, agricultural, industrial, or other beneficial purpose. The
inventory shall include the name of the surface water body which is
being used as a water supply source; the location, drainage area,
ownership, and type of usage for the withdrawal; and where
possible other relevant information such as the rate of withdrawal
and seasonal variation.

(3) Surface water information shall include:

(a) The name, location, and ownership where appropriate, of all
streams, lakes, impoundments, and other surface water bodies
which receive run-off from watersheds which will be disturbed by the
operation; and

(b) The location and description of any existing facilities located
in watersheds which will be disturbed by the mining operation which
may contribute to surface water pollution, such as existing or
abandoned mining operations, oil wells, logging operations, or other
similar facilities, including the location of any discharges which may
be flowing from the facilities.

(4) Surface water information shall include seasonal quantity
and quality data collected from a sufficient number of watersheds
which will be disturbed by the operation with adequate area
distribution to meet the requirements of Section 12(1) of this
administrative regulation and include at a minimum:

(a) Flow rates; and

(b) Total dissolved solids, or specific conductance corrected to
twenty-five (25) degrees C; total suspended solids; pH; total iron;
total manganese; acidity; alkalinity; and sulfate.

(5) If additional information is needed to assess the need for
protective measures, to design protective measures, to determine
the probable hydrologic consequences of mining, or to conduct the
cumulative impact assessment, the cabinet may require surface
water information in addition to that described in subsections (2),
(3), and (4) of this section including information pertaining to flood
flows and additional water quality parameters.

Section 16. Alternative Water Supply Information. If the
determination of probable hydrologic consequences required under
Section 32 of this administrative regulation indicates that the
proposed surface mining activities may proximately result in
contamination, diminution, or interruption of an underground or
surface source of water within the proposed permit area or adjacent
area which is used for domestic, agricultural, industrial, or other
legitimate use, then the application shall identify and describe the
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adequacy and suitability of the alternative sources of water supply
that could be developed for existing premining uses and approved
postmining land uses.

Section 17. Climatological Information. (1) When requested by
the cabinet, the application shall contain a statement of the
climatological factors that are representative of the proposed permit
area, including:

(a) The average seasonal precipitation;

(b) The average direction and velocity of prevailing winds; and

(c) Seasonal temperature ranges.

(2) The cabinet may request additional data as deemed
necessary to ensure compliance with the requirements of this
chapter.

Section 18. Soil Resources Information. (1) If soil survey
information for the proposed permit area is available from SCS, the
application shall include this information as a part of the description
of premining land use capability and productivity required by Section
22(1)(b) of this administrative regulation.

(2) Where the applicant proposes to use selected overburden
materials as a supplement or substitute for topsoil, the application
shall provide results of analyses, trials, and tests as required under
405 KAR 16:050, Section 2(5).

Section 19. Vegetation Information. (1) The permit application
shall, as required by the cabinet, contain a map that delineates
existing vegetative types and a description of the plant communities
within the proposed permit area and within any proposed reference
area. This description shall include information adequate to predict
the potential for reestablishing vegetation.

(2) When a map or aerial photograph is required, sufficient
adjacent areas shall be included to allow evaluation of vegetation as
important habitat for fish and wildlife.

Section 20. Fish and Wildlife Resources Information. (1) Each
application shall include fish and wildlife resource information for the
permit area and adjacent area. The scope and level of detail for this
information shall be determined by the cabinet in consultation with
the Kentucky Department of Fish and Wildlife Resources and the
U.S. Department of the Interior, Fish and Wildlife Service, and shall
be sufficient to design the protection and enhancement plan
required under Section 36 of this administrative regulation.

(2) Site-specific resource information necessary to address the
respective species or habitats shall be required when the permit
area or adjacent area is likely to include:

(a) Listed or proposed endangered or threatened species of
plants or animals or their critical habitats listed by the Secretary of
the Interior under the Endangered Species Act of 1973, as amended
(16 U.S.C. Sec. 1531 et seq.), or those species or habitats protected
by similar state statutes;

(b) Habitats of unusually high value for fish and wildlife such as
important streams, wetlands, riparian areas, cliffs supporting
raptors, areas offering special shelter or protection, migration routes,
or reproduction and wintering areas; or

(c) Other species or habitats identified through agency
consultation as requiring special protection under state or federal
law.

(3) Wetland delineations shall be conducted in accordance with:

(a) The Corps of Engineers Wetlands Delineation Manual;

(b) U. S. Army Corps of Engineers Regulatory Guidance Letter
No. 90-7;

(c) National Lists of Plant Species that Occur in Wetlands and
Biological Reports and Summary; and

(d) List of Hydric Soils of the United States, All Kentucky
Counties.

(4) Upon request, the cabinet shall provide the resource
information required under this section to the U.S. Department of the
Interior, Fish and Wildlife Service regional or field office for their
review. This information shall be provided within ten (10) days of
receipt of the request from the Service.

(5)(a) Fish and wildlife resource information shall be required for
amendments and revisions that:

1. Propose extension into a wetland,;
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2. Propose significant disturbance in a new watershed in which
the permit area or adjacent area includes an important stream;

3. Seek to obtain a stream buffer zone variance under 405 KAR
16:060, Section 11, or seek to modify an existing stream buffer zone
variance;

4. Propose extension of the permit boundary that involves a new
surface disturbance of five (5) acres or more; or

5. Involve new permit or adjacent areas likely to contain, or that
could reasonably be expected to contain, a state or federal
endangered or threatened species or its critical habitat.

(b) For other amendments and revisions, a determination of
whether fish and wildlife information is necessary, and the scope of
information needed, shall be made on a case-by-case basis.

(6) This section shall apply to applications for permits,
amendments and revisions submitted to the cabinet on or after
November 17, 1992.

Section 21. Prime Farmland Investigation. (1) The applicant
shall before making application investigate the proposed permit area
to determine whether lands within the area may be prime farmland.

(2) Land shall not be considered prime farmland where the
applicant can demonstrate, to the satisfaction of the cabinet, one (1)
of the following:

(a) The land has not been historically used as cropland;

(b) The slope of the land is ten (10) percent or greater;

(c) Other relevant factors exist, which would preclude the soils
from being defined as prime farmland according to 7 C.F.R. 657,
such as a very rocky surface, or the land is flooded during the
growing season more often than once in two (2) years, and the
flooding has reduced crop yields; or

(d) On the basis of a soil survey of lands within the permit area,
there are no soil map units that have been designated prime
farmland by the U.S. SCS.

(3) If the investigation establishes that the lands are not prime
farmland, the applicant shall submit with the permit application a
request for a negative determination and results of the investigation
which show that the land for which the negative determination is
being sought meets one (1) of the criteria of subsection (2) of this
section.

(4) If the investigation indicates that lands within the proposed
permit area may be prime farmlands, the applicant shall contact the
U.S. SCS to determine if a soil survey exists for those lands and
whether the applicable soil map units have been designated as
prime farmlands. If no soil survey has been made for the lands
within the proposed permit area, the applicant shall request the SCS
to conduct a soil survey.

(a) If a soil survey of lands within the proposed permit area
contains soil map units which have been designated as prime
farmlands, the applicant shall submit an application, in accordance
with 405 KAR 8:050, Section 3 for the designated land.

(b) If a soil survey for lands within the proposed permit area
contains no soil map units which have been designated as prime
farmland after review by the U.S. SCS, the applicant shall submit
with the permit application a request for negative determination
under subsection (2)(d) of this section for the nondesignated land.

(5) The cabinet shall decide to grant or deny a negative
determination based upon documentation provided by the applicant
and any other pertinent information, such as cropping history,
available to the cabinet from other sources.

(6) The cabinet shall consult with the SCS in deciding on a
request for negative determination under subsection (2)(c) of this
section.

(7) The cabinet shall examine any records on crop history
available from the Agriculture Stabilization and Conservation
Service when deciding on a request for negative determination
under subsection (2)(a) of this section.

Section 22. Land-use Information. (1) The application shall
contain a statement of the condition, capability, and productivity of
the land within the proposed permit area, including:

(@) A map and supporting narrative of the uses of the land
existing when the application is filed. If the premining use of the land
was changed within five (5) years before the date of application, the
historic use of the land shall also be described.
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(b) A narrative of land use capability and productivity, which
analyzes the land-use description in conjunction with other
environmental resources information required under this
administrative regulation. The narrative shall provide analyses of:

1. The capability of the land before any mining to support a
variety of uses, giving consideration to soil and foundation
characteristics, topography, vegetative cover and the hydrology of
the proposed permit area; and

2. The productivity of the proposed permit area before mining,
expressed as average yield of food, fiber, forage, or wood products
from the lands obtained under high levels of management. The
productivity shall be determined by yield data or estimates for similar
sites based on current data from the U.S. Department of Agriculture,
state agricultural universities or appropriate state natural resource or
agricultural agencies.

(2) The application shall state whether the proposed permit area
has been previously mined, and, if so, the following information, if
available:

(a) The type of mining method used;

(b) The coal seams or other mineral strata mined,;

(c) The extent of coal or other minerals removed;

(d) The approximate dates of past mining; and

(e) The uses of the land preceding mining.

(3) The application shall contain a description of the existing
land uses and local government land use classifications, if any, of
the proposed permit area and adjacent areas.

(4) The application shall contain a description identifying the
extent to which cities, towns, and municipalities, or parts thereof, are
located within the proposed permit area.

Section 23. Maps and Drawings. (1) The permit application shall
include a map or maps showing:

(a) The boundaries of all subareas which are proposed to be
affected over the estimated total life of the proposed surface mining
activities, with a description of the size, sequence, and timing of the
surface mining operations for which it is anticipated that additional
permits will be sought;

(b) Any land within the proposed permit area and adjacent area
which is within the boundaries of any units of the National System of
Trails or the Wild and Scenic Rivers System, including study rivers
designated under Section 5(a) of the Wild and Scenic Rivers Act (16
U.S.C. 1276(a)), or which is within the boundaries of a wild river
established pursuant to KRS Chapter 146;

(c) The boundaries of any public park and locations of any
cultural or historical resources listed on or eligible for listing on the
National Register of Historic Places and known archaeological sites
within the permit area and adjacent areas;

(d) The locations of water supply intakes for current users of
surface water within a hydrologic area defined by the cabinet, and
those surface waters which will receive discharges from affected
areas in the proposed permit area;

(e) All boundaries of lands and names of present owners of
record of those lands, both surface and subsurface, included in or
contiguous to the permit area;

(f) The boundaries of land within the proposed permit area upon
which the applicant has the legal right to enter and begin surface
mining activities;

(g) The location of surface and subsurface manmade features
within, passing through, or passing over the proposed permit area,
including major electric transmission lines, pipelines, and agricultural
drainage tile fields;

(h) The location and boundaries of any proposed reference
areas for determining the success of revegetation for the permit
area;

(i) The location of all buildings on and within 1,000 feet of the
proposed permit area, with identification of the current use of the
buildings;

() Each public road located in or within 100 feet of the proposed
permit area;

(k) Each cemetery that is located in or within 100 feet of the
proposed permit area;

() Other relevant information required by the cabinet.

(2) The application shall include drawings, cross sections, and
maps showing:

384

(a) Elevations and locations of test borings and core samplings;

(b) Elevations and locations of monitoring stations or other
sampling points in the permit area and adjacent areas used to
gather data on water quality and quantity, fish and wildlife, and air
quality, if required, in preparation of the application, or which will be
used for this data gathering during the term of the permit;

(c) Nature, depth, and thickness of the coal seams to be mined,
any coal or rider seams above the seam to be mined, each stratum
of the overburden, and the stratum immediately below the lowest
coal seam to be mined, for the permit area;

(d) All coal crop lines and the strike and dip of the coal to be
mined within the proposed permit area;

(e) Location and extent of known workings of active, inactive, or
abandoned underground mines, including mine openings to the
surface within the proposed permit area and adjacent areas;

(f) Location and extent of subsurface water, if encountered,
within the proposed permit area or adjacent areas;

(g) Location of surface water bodies such as streams, lakes,
ponds, springs, constructed or natural drainage patterns, and
irrigation ditches within the proposed permit area and adjacent
areas;

(h) Location and extent of existing or previously surface-mined
areas within the proposed permit area;

(i) Location, and depth if available, of gas and oil wells within the
proposed permit area and water wells in the permit area and
adjacent areas;

() Location and dimensions of existing areas of spoil, waste,
and noncoal waste disposal, dams, embankments, other
impoundments, and water treatment and air pollution control
facilities within the proposed permit area;

(k) Sufficient slope measurements to adequately represent the
existing land surface configuration of the proposed permit area,
measured and recorded according to the following:

1. Each measurement shall consist of an angle of inclination
along the prevailing slope extending 100 linear feet above and
below or beyond the coal outcrop or the area to be disturbed or,
where this is impractical, at locations and in a manner as specified
by the cabinet.

2. Where the area has been previously mined, the
measurements shall extend at least 100 feet beyond the limits of
mining disturbances, or any other distance determined by the
cabinet to be representative of the premining configuration of the
land.

3. Slope measurements shall take in account natural variations
in slope, to provide accurate representation of the range of natural
slopes and reflect geomorphic differences of the area to be
disturbed.

(3) The permit application shall include the map information
specified in Sections 22(1)(a), 24(3), 24(4)(c), 24(4)(h), 27(1), 28(1),
31, 32, 33, 34, and 38 of this administrative regulation, and 405 KAR
8:010, Section 5(6).

(4) Maps, drawings, and cross-sections included in a permit
application which are required by this section shall be prepared by
or under the direction of and certified by a qualified registered
professional engineer, and shall be updated as required by the
cabinet. The qualified registered professional engineer shall not be
required to certify true ownership of property.

Section 24. Mining and Reclamation Plan; General
Requirements. (1) Each application shall contain a detailed mining
and reclamation plan (MRP) for the proposed permit area as set
forth in this section through Section 38 of this administrative
regulation, showing how the applicant will comply with KRS Chapter
350 and 405 KAR Chapters 16 through 20.

(2) Each application shall contain a description of the mining
operations proposed to be conducted within the proposed permit
area, including, at a minimum, the following:

(a) A narrative description of the type and method of coal mining
procedures and proposed engineering techniques, anticipated
annual and total production of coal, by tonnage, and the major
equipment to be used for all aspects of those operations; and

(b) A narrative explaining the construction, modification, use,
maintenance, and removal of the following facilities (unless retention
of the facilities is to be approved as necessary for postmining land
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use as specified in 405 KAR 16:210):

1. Dams, embankments, and other impoundments;

2. Overburden and topsoil handling and storage areas and
structures;

3. Coal removal, handling, storage, cleaning, and transportation
areas and structures;

4. Spoil, coal processing waste, and noncoal waste removal,
handling, storage, transportation, and disposal areas and structures;

5. Mine facilities; and

6. Water and air pollution control facilities.

(3) Each application shall contain plans and maps of the
proposed permit area and adjacent areas as follows:

(a) The plans and maps shall show the lands proposed to be
affected throughout the operation and any change in a facility or
feature to be caused by the proposed operations, if the facility or
feature was shown under Section 23 of this administrative
regulation.

(b) The following shall be shown for the proposed permit area:

1. Buildings, utility corridors and facilities to be used;

2. The area of land to be affected within the proposed permit
area, according to the sequence of mining and reclamation;

3. Each area of land for which a performance bond or other
equivalent guarantee will be posted under 405 KAR Chapter 10;

4. Each coal storage, cleaning and loading area;

5. Each topsoil, spoil, coal waste, and noncoal waste storage
area;

6. Each water diversion, collection, conveyance, treatment,
storage, and discharge facility to be used,;

7. Each air pollution collection and control facility;

8. Each source of waste and each waste disposal facility relating
to coal processing or pollution control;

9. Each facility to be used to protect and enhance fish and
wildlife and related environmental values;

10. Each explosive storage and handling facility; and

11. Location of each sedimentation pond, permanent water
impoundment, coal processing waste bank, and coal processing
waste dam and embankment, in accordance with Section 34 of this
administrative regulation, and fill area for the disposal of excess
spoil in accordance with Section 27 of this administrative regulation.

(c) Plans, maps, and drawings required under this section shall
be prepared by, or under the direction of, and certified by a qualified
registered professional engineer.

(4) Each plan shall contain the following information for the
proposed permit area:

(a) A projected timetable for the completion of each major step
in the mining and reclamation plan;

(b) A detailed estimate of the cost of reclamation of the
proposed operations required to be covered by a performance bond
under 405 KAR Chapter 10, with supporting calculations for the
estimates;

(c) A plan for backfilling, soil stabilization, compacting, and
grading, with contour maps or cross-sections that show the
anticipated final surface configuration of the proposed permit area,
in accordance with 405 KAR 16:190;

(d) A plan for removal, storage, and redistribution of topsoil,
subsoil, and other material to meet the requirements of 405 KAR
16:050 including a demonstration of suitability of any proposed
topsoil substitutes or supplements;

(e) A plan for revegetation as required in 405 KAR 16:200,
including descriptions of the: schedule of revegetation; species and
amounts per acre of seeds and seedlings to be used; methods to be
used in planting and seeding; mulching techniques; irrigation, if
appropriate; pest and disease control measures, if any; and
measures proposed to be used to determine the success of
revegetation as required in 405 KAR 16:200, Section 6; and a soil
testing plan for evaluation of the results of topsoil handling and
reclamation procedures related to revegetation;

(f) A description of the measures to be used to maximize the
use and conservation of the coal resource as required in 405 KAR
16:010, Section 2;

(9) A description of measures to be employed to ensure that all
debris, acid-forming and toxic-forming materials, and materials
constituting a fire hazard are disposed of in accordance with 405
KAR 16:150, and 405 KAR 16:190, Section 3, and a description of
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the contingency plans which have been developed to preclude
sustained combustion of the materials;

(h) A description, including appropriate maps and drawings, of
the measures to be used to seal or manage mine openings, and to
plug, case, or manage exploration holes, other bore holes, wells,
and other openings within the proposed permit area, in accordance
with 405 KAR 16:040; and

(i) A description of steps to be taken to comply with the
requirements of the Clean Air Act (42 U.S.C. 7401 et seq.), the
Clean Water Act (33 U.S.C. 1251 et seq.), and other applicable air
and water quality laws and regulations and health and safety
standards. This description shall, at a minimum, consist of
identification of permits or approvals required by these laws and
regulations which the applicant either has obtained, has applied for,
or intends to apply for.

Section 25. MRP; Existing Structures. (1) Each application shall
contain a description of each existing structure proposed to be used
in connection with or to facilitate the surface coal mining and
reclamation operation. The description shall include:

(a) Location;

(b) Plans of the structure which describe its current condition;

(c) Approximate dates on which construction of the existing
structure was begun and completed; and

(d) A showing, including relevant monitoring data or other
evidence, whether the structure meets the performance standards of
405 KAR Chapters 16 through 20 or, if the structure does not meet
those performance standards, a showing whether the structure
meets the performance standards of the interim performance
standards of 405 KAR Chapter 1.

(2) Each application shall contain a compliance plan for each
existing structure proposed to be modified or reconstructed for use
in connection with or to facilitate the surface coal mining and
reclamation operation. The compliance plan shall include:

(a) Design specifications for the modification or reconstruction of
the structure to meet the performance standards of 405 KAR
Chapters 16 through 20;

(b) A construction schedule which shows dates for beginning
and completing interim steps and final reconstruction;

(c) Provisions for monitoring the structure as required by the
cabinet to ensure that the performance standards of 405 KAR
Chapters 16 through 20 are met; and

(d) A showing that the risk of harm to the environment or to
public health or safety will not be significant during the period of
modification or reconstruction.

Section 26. MRP; Blasting. (1) Each application shall contain a
blasting plan for the proposed permit area explaining how the
applicant intends to comply with the requirements of 405 KAR
16:120. This plan shall include, at a minimum, information setting
forth the limitations the permittee will meet with regard to ground
vibration and airblast, the bases for the ground vibration and airblast
limitations, and the methods to be applied in controlling the adverse
effects of blasting operations.

(2) Each application shall contain a description of the systems to
be used to monitor compliance with the standards for ground
vibration and airblast including identification of the types,
capabilities, and sensitivities of blast monitoring equipment and
identification of the monitoring procedures and locations.

(3) Blasting operations within 500 feet of active underground
mines shall require approval of the cabinet, MSHA, and the Office of
Mine Safety and Licensing.

Section 27. MRP; Disposal of Excess Spoil. (1) Each application
shall contain descriptions, including appropriate maps and cross-
section drawings, of the proposed disposal site and design of the
spoil disposal structures according to 405 KAR 16:130. These plans
shall describe the geotechnical investigation, design, construction,
operation, maintenance, and removal if appropriate, of the site and
structures.

(2) Each application shall contain the results of a geotechnical
investigation of the proposed disposal site, including the following:

(@) The character of bedrock and any adverse geologic
conditions in the disposal area;
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(b) A survey identifying all springs, seepage, and groundwater
flow observed or anticipated during wet periods in the area of the
disposal site;

(c) An assessment of the potential effects of subsidence of the
subsurface strata due to past and future mining operations;

(d) A technical description of the rock materials to be utilized in
the construction of those disposal structures containing rock
chimney cores or underlain by a rock drainage blanket; and

(e) A stability analysis including strength parameters, pore
pressures and long-term seepage conditions. These data shall be
accompanied by a description of all engineering design assumptions
and calculations and the alternatives considered in selecting the
specific design specifications and methods.

(3) If, under 405 KAR 16:130, Section 1(4), rock toe buttresses
or key way cuts are required, the application shall include the
following:

(a) The number, location, and depth of borings or test pits which
shall be determined with respect to the size of the spoil disposal
structure and subsurface conditions; and

(b) Engineering specifications utilized to design the rock toe
buttresses or key way cuts which shall be determined in accordance
with subsection (2)(e) of this section.

Section 28. MRP; Transportation Facilities. (1) Each application
shall contain a transportation facilities plan including a description of
each road, conveyor, or rail system to be constructed, used, or
maintained within the proposed permit area. The description shall
include a map, appropriate cross-sections, and the following:

(a) Specifications for each road width, road gradient, road
surface, road cut, fill embankment, culvert, bridge, drainage ditch,
and drainage structure.

(b) A report of appropriate geotechnical analysis, where
approval of the cabinet is required for alternative specifications, or
for steep cut slopes under 405 KAR 16:220.

(c) A description of measures to be taken to obtain approval of
the cabinet for alteration or relocation of a natural drainageway
under 405 KAR 16:220.

(d) A description of measures, other than use of a rock
headwall, to be taken to protect the inlet end of a ditch relief culvert,
for approval by the cabinet under 405 KAR 16:220.

(2) Each plan shall contain a general description of each road,
conveyor, or rail system to be constructed, used, or maintained
within the proposed permit area.

Section 29. MRP; Surface Mining Near Underground Mining.
For surface mining activities within the proposed permit area to be
conducted within 500 feet of an underground mine, the application
shall describe the measures to be used to comply with 405 KAR
16:010, Section 3.

Section 30. MRP; Protection of Public Parks and Historic
Places. (1) For any publicly-owned parks or any places listed on the
National Register of Historic Places that may be adversely affected
by the proposed operations, each plan shall describe the measures
to be used to prevent adverse impact; or, if valid existing rights exist
or joint agency approval is to be obtained under 405 KAR 24:040,
Section 2(4), to minimize adverse impacts.

(2) The cabinet may require the applicant to protect historic or
archaeological properties listed or eligible for listing on the National
Register of Historic Places through appropriate mitigation and
treatment measures. These measures need not be completed prior
to permit issuance, but shall be completed before the properties are
affected by surface mining activities.

Section 31. MRP; Protection of Public Roads. Each application
shall describe, with appropriate maps and drawings, the measures
to be used to ensure that the interests of the public and landowners
affected are protected if, under 405 KAR 24:040, Section 2(6), the
applicant seeks to have the cabinet approve:

(1) Conducting the proposed surface mining activities within 100
feet of the right-of-way line of any public road, except where mine
access or haul roads join that right-of-way; or

(2) Relocating a public road.
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Section 32. MRP; Protection of the Hydrologic Balance. (1)
Each application shall contain a description, as set forth in this
subsection, of the measures to be taken to minimize disturbances to
the hydrologic balance within the permit area and adjacent area and
to prevent material damage to the hydrologic balance outside the
permit area.

(a) The description shall be based upon the baseline geologic,
hydrologic, and other information required by Sections 12 through
16 of this administrative regulation and other appropriate
information, shall be specific to local hydrologic conditions, and shall
be prepared in a manner and detail acceptable to the cabinet.

(b) The description shall identify the protective measures to be
taken to enable the operation to meet, at a minimum, each of the
hydrologic requirements referenced in this paragraph, or shall
demonstrate to the satisfaction of the cabinet that protective
measures are not necessary for the operation to meet the
requirements:

1. Meet applicable water quality statutes, administrative
regulations, standards, and effluent limitations as required by 405
KAR 16:060, Section 1(3);

2. Avoid acid or toxic drainage as required by 405 KAR 16:060,
Sections 4, 5, and 6;

3. Control the discharge of sediment to streams located outside
the permit area as required by 405 KAR 16:060, Section 2;

4. Control the drainage and discharge of water within the permit
area as required by 405 KAR 16:060, Sections 1(4), 3, 9, and 12,
and 405 KAR 16:080;

5. Restore the approximate premining recharge capacity of the
permit area as required by 405 KAR 16:060, Section 5; and

6. Protect or replace the water supply of present users as
required by 405 KAR 16:060, Section 8.

(c) The cabinet may require that the description include
protective measures in addition to those identified under paragraph
(b) of this subsection, if the cabinet determines that additional
measures are needed to protect the hydrologic balance in
accordance with 405 KAR 16:060.

(2) Each application shall include the design of any necessary
protective measures identified under subsection (1) of this section.
The design shall be prepared in a manner and detail acceptable to
the cabinet including, as appropriate, calculations, maps, drawings,
and written explanations as necessary to document the design.

(3) Each application shall include a determination of the
probable hydrologic consequences of the mining and reclamation
operations for the permit area and adjacent area.

(@) The determination shall be based upon the baseline
geologic, hydrologic, and other information required by Sections 12
through 16 of this administrative regulation and other appropriate
information, and may include information statistically representative
of the site.

(b) The determination shall be completed according to the
parameters and in the detail required by the cabinet to enable the
cabinet to prepare a cumulative impact assessment, and shall take
into account the anticipated effects of protective measures required
by this chapter.

(c) For surface water systems, the determination shall, at a
minimum, include probable impacts on:

1. Peak discharge rates, emphasizing the potential for flooding;

2. Settleable solids at peak discharge;

3. Low-flow discharge rates, emphasizing the potential for water
supply diminution;

4. Suspended solids at low flow;

5. pH, at low flow, emphasizing the potential for acid drainage
conditions, including depressed levels of alkalinity and elevated
levels of iron, manganese, acidity, sulfate, and total dissolved solids
or specific conductance, which are generally associated with acid
drainage conditions.

(d) For groundwater systems, the determination shall, at a
minimum, include probable impacts on:

1. Water quantity, emphasizing water levels and the potential for
water supply diminution for existing users, and dewatering of
aquifers which are not currently being used for water supply but
have the potential to be developed as a water supply source.

2. pH, emphasizing the potential for acid drainage conditions,
including depressed levels of alkalinity and elevated levels of iron,
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manganese, acidity, sulfate, and total dissolved solids or specific
conductance, which are generally associated with acid drainage
conditions.

(e) The determination shall include a finding on whether the
proposed surface mining activities may proximately result in
contamination, diminution or interruption of an underground or
surface source of water within the permit area or adjacent areas that
is used for domestic, agricultural, industrial or other legitimate use at
the time the application is submitted.

(f) An application for a major revision to a permit shall be
reviewed by the cabinet to determine whether a new or updated
determination of the probable hydrologic consequences shall be
required.

(4)(a) The application shall include a plan for the collection,
recording, and reporting of groundwater and surface water quantity
and quality data to monitor the effects of the mining and reclamation
operations on the hydrologic balance, according to 405 KAR 16:110.

(b) The monitoring plan shall be based on the geologic and
hydrologic baseline information, the mining and reclamation plan,
and the determination of probable hydrologic consequences; and
shall:

1. Identify the guantity and quality parameters to be monitored,
sampling frequency, and monitoring site locations; and

2. Describe how the data may be used to determine the impacts
of the operation on the hydrologic balance.

(5) An application for a major revision to a permit shall be
reviewed by the cabinet to determine whether a new or updated
cumulative hydrologic impact assessment shall be made.

Section 33. MRP; Diversions. Each application shall contain
descriptions, including maps and cross-sections, of stream channel
diversions and other diversions to be constructed within the
proposed permit area to achieve compliance with 405 KAR 16:080.

Section 34. MRP; Impoundments and Embankments. (1)
General. Each application shall include detailed design plans for
each proposed sedimentation pond, water impoundment, and coal
mine waste bank, dam, or embankment within the proposed permit
area. Each plan shall:

(a) Be prepared by, or under the direction of, and certified by a
qualified registered professional engineer;

(b) Contain a description, map, and appropriate cross-sections
and drawings of the structure and its location;

(c) Contain all hydrologic and geologic information and
computations necessary to demonstrate compliance with the design
and performance standards of 405 KAR Chapter 16; and all
information utilized by the applicant to determine the probable
hydrologic consequences of the mining operations under Section
32(3) of this administrative regulation;

(d) Contain an assessment of the potential effect on the
structure from subsidence of the subsurface strata resulting from
past underground mining operations if underground mining has
occurred;

(e) Include any geotechnical investigation,
construction requirements for the structure;

(f) Describe the operation and maintenance requirements for
each structure; and

(g) Describe the timetable and plans to remove each structure, if
appropriate.

(2) Sedimentation ponds. Sedimentation ponds, whether
temporary or permanent, shall be designed in compliance with the
requirements of 405 KAR 16:090 and 16.100.

(3) Permanent and temporary impoundments. Permanent and
temporary impoundments shall be designed to comply with the
requirements of 405 KAR 16:100. Each plan for an impoundment
meeting the size or other criteria of MSHA, 30 C.F.R. 77.216(a),
shall comply with the requirements of 30 C.F.R. 77.216-1 and
77.216-2. The plan required to be submitted to the district manager
of MSHA under 30 C.F.R. 77.216 shall be submitted to the cabinet
as part of the permit application. After the plan has been approved
by MSHA, the applicant shall submit to the cabinet a copy of the
final approved plan, a copy of all correspondence from MSHA
regarding the plan, a copy of any technical support documents
requested by MSHA during its review, and a notarized statement by

design, and

387

the applicant that the copy submitted to the cabinet is a complete
and correct copy of the final plan approved by MSHA.

(4) Coal mine waste banks. Coal mine waste banks shall be
designed to comply with the requirements of 405 KAR 16:140.

(5) Coal mine waste dams and embankments. Coal mine waste
dams and embankments shall be designed to comply with the
requirements of 405 KAR 16:100 and 16:160. The plan for an
impounding structure that is required to be submitted to the district
manager of MSHA under 30 C.F.R. 77.216 shall be submitted to the
cabinet as part of the permit application. After the plan has been
approved by MSHA, the applicant shall submit to the cabinet a copy
of the final approved plan, a copy of all correspondence from MSHA
regarding the plan, a copy of any technical support documents
requested by MSHA during its review, and a notarized statement by
the applicant that the copy submitted to the cabinet is a complete
and correct copy of the final plan approved by MSHA. Each plan
shall comply with the requirements of MSHA, 30 C.F.R. 77.216-1
and 77.216-2, and shall contain the results of a geotechnical
investigation of the proposed dam or embankment foundation area,
to determine the structural competence of the foundation which will
support the proposed dam or embankment structure and the
impounded material. The geotechnical investigation shall be
planned and supervised by an engineer or engineering geologist,
according to the following:

(a) The number, location, and depth of borings and test pits
shall be determined using current prudent engineering practice for
the size of the dam or embankment, quantity or material to be
impounded, and subsurface conditions.

(b) The character of the overburden and bedrock, the proposed
abutment sites, and any adverse geotechnical conditions which may
affect the particular dam, embankment, or reservoir site shall be
considered.

(c) All springs, seepage, and groundwater flow observed or
anticipated during wet periods in the area of the proposed dam or
embankment shall be identified on each plan.

(d) Consideration shall be given to the possibility of mud flows,
rock-debris falls, or other landslides into the dam, embankment, or
impounded material.

(6) If the structure is Class B-moderate hazard or Class C-high
hazard under 405 KAR 7:040, Section 5, and 401 KAR 4:030, or if
the structure meets the size or other criteria of MSHA, 30 C.F.R.
77.216(a), each plan under subsections (2), (3), and (5) of this
section shall include a stability analysis of the structure. The stability
analysis shall include strength parameters, pore pressures, and
long-term seepage conditions. The plan shall also contain a
description of each engineering design assumption and calculation
with a discussion of each alternative considered in selecting the
specific design parameters and construction methods.

Section 35. MRP; Air Pollution Control. For all surface mining
activities the application shall contain an air pollution control plan
which includes the following:

(1) An air quality monitoring program, if required by the cabinet,
to provide sufficient data to evaluate the effectiveness of the fugitive
dust control practices under subsection (2) of this section to comply
with applicable federal and state air quality standards; and

(2) A plan for fugitive dust control practices, as required under
405 KAR 16:170.

Section 36. MRP; Fish and Wildlife Protection and
Enhancement. (1) Each application shall include a description of
how, to the extent possible using the best technology currently
available, the permittee will minimize disturbances and adverse
impacts on fish and wildlife and related environmental values,
including compliance with the Endangered Species Act, during the
surface coal mining and reclamation operations, and how
enhancement of these resources will be achieved where practicable.

(2) This description shall:

(a) Apply, at a minimum, to species and habitats identified under
Section 20 of this administrative regulation;

(b) Include protective measures that will be used during the
active mining phase of operation. Protective measures may include
the establishment of buffer zones, the selective location and special
design of haul roads and powerlines, and the monitoring of surface
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water quality and quantity; and

(c) Include enhancement measures that will be used during the
reclamation and postmining phase of operation to develop aquatic
and terrestrial habitat. Enhancement measures may include
restoration of streams and other wetlands, retention of ponds and
impoundments, establishment of vegetation for wildlife food and
cover, and the replacement of perches and nest boxes. If the plan
does not include enhancement measures, a statement shall be
given explaining why enhancement is not practicable.

(3) Upon request, the cabinet shall provide the protection and
enhancement plan required under this section to the U.S.
Department of the Interior, Fish and Wildlife Service regional or field
office for their review. This information shall be provided within ten
(10) days of receipt of the request from the Service.

(4)(a) A fish and wildlife protection and enhancement plan shall
be required for amendments and revisions that:

1. Propose extension into a wetland;

2. Propose significant disturbance in a new watershed in which
the permit area or adjacent area includes an important stream;

3. Seek to obtain a stream buffer zone variance under 405 KAR
16:060, Section 11, or seek to modify an existing stream buffer zone
variance;

4. Propose extension of the permit boundary that involves a new
surface disturbance of five (5) acres or more; or

5. Involve new permit or adjacent areas likely to contain, or that
could reasonably be expected to contain, a state or federal
endangered or threatened species or its critical habitat.

(b) For other amendments and revisions, a determination of
whether a protection and enhancement plan is necessary shall be
made on a case-by-case basis.

(5) This section shall apply to applications for permits,
amendments and revisions submitted to the cabinet on or after
November 17, 1992.

Section 37. MRP; Postmining Land Use. (1) Each plan shall
contain a description of the proposed land use or uses following
reclamation of the land within the proposed permit area, including:

(a) A discussion of the utility and capacity of the reclaimed land
to support a variety of alternative uses, and the relationship of the
proposed use to existing land use policies and plans;

(b) A discussion of how the proposed postmining land use is to
be achieved and the necessary support activities which may be
needed to achieve the proposed land use, including management
practices to be conducted during the liability period for the
commercial forest land, cropland (including hayland), and
pastureland land uses;

(c) If a land use different from the premining land use is
proposed, all supporting documentation required for approval of the
proposed alternative use under 405 KAR 16:210;

(d) A discussion of the consideration which has been given to
making all of the proposed surface mining activities consistent with
surface owner plans and applicable state and local land use plans
and programs; and

(e) A copy of the comments concerning the proposed use from
the legal or equitable owner of record of the surface of the proposed
permit area and the state and local government agencies, if any,
which would have to initiate, implement, approve, or authorize the
proposed use of the land following reclamation.

(2) Approval of the initial postmining land use plan pursuant to
this section, shall not preclude subsequent consideration and
approval of a revised postmining land use plan in accordance with
the applicable requirements of 405 KAR Chapters 7 through 24.

Section 38. Incorporation by Reference. (1) The following
material is incorporated by reference:

(a) "Standard Methods for the Examination of Water and
Wastewater®, (14th Edition, 1975), American Public Health
Association, American Water Works Association, and Water
Pollution Control Federation;

(b) "Corps of Engineers Wetlands Delineation Manual",
(January, 1987 Edition), U. S. Army Corps of Engineers;

(c) "U. S. Army Corps of Engineers Regulatory Guidance Letter
No. 90-7", (September 26, 1990), U. S. Army Corps of Engineers;

(d) "National Lists of Plant Species that Occur in Wetlands and
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Biological Reports and Summary", (May, 1988 Edition), Fish and
Wildlife Service, U. S. Department of the Interior; and

(e) "List of Hydric Soils of the United States, All Kentucky
Counties", (December, 1991 Edition), Soil Conservation Service, U.
S. Department of Agriculture;

(2) This material may be inspected, copied, or obtained at the
Department for Natural Resources, #2 Hudson Hollow, Frankfort,
Kentucky 40601, Monday through Friday, 8 a.m. to 4:30 p.m.

LEONARD K. PETERS, Secretary

APPROVED BY AGENCY: August 5, 2014

FILED WITH LRC: August 6, 2014 at 9 a.m.

CONTACT PERSON: Michael Mullins, Regulation Coordinator,
#2 Hudson Hollow, Frankfort, Kentucky 40601, phone (502) 564-
6940, fax (502) 564-5698, email Michael.Mullins@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Michael Mullins

(1) Provide a brief summary of:

(a) What this administrative regulation does: This administrative
regulation establishes requirements for the grant of a surface coal
mining permit.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to establish the criteria to
grant surface mining permit.

(c) How this administrative regulation conforms to the content of
the authorizing statutes: KRS 350.028(1) authorizes the cabinet to
promulgate administrative regulations relating to surface and
underground coal mining operations. KRS 350.060 authorizes the
cabinet to require a permit before coal mining can begin within the
Commonwealth. This administrative regulation establishes the
criteria for the issuance of a permit for surface mining operations.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation establishes the criteria for the issuance of
an underground permit which is required by KRS 350.060.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amendment clarifies the process by which an entity
submits proof of right of entry procedures on proposed coal mines
sites with severed minerals.

(b) The necessity of the amendment to this administrative
regul ati on: This amendment is
position on right of entry for proposed coal mines sites with severed
minerals.

(c) How the amendment conforms to the content of the
authorizing statutes: KRS 350.060 authorizes the cabinet to require
a permit before coal mining can begin within the Commonwealth.
This amendment is clarifies the
for proposed coal mines sites with severed minerals.

(d) How the amendment will assist in the effective administration
of the statutes: This amendment
right of entry for proposed coal mines sites with severed minerals.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: There are 332 permittees with active
permits that this administrative regulation could impact. They would
only be impacted if they requested a permit on properties where the
private mineral estate is severed from the private surface estate.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: This amendment simply clarifies an
appl i cantehter apropgrty and mioe would be determined
by applicable state law.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
guestion (3): The cabinet is unable to determine the cost to each
permit applicant. The nature of the dispute will ultimately determine
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the cost associated with this amendment.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): The amendment will help a permit
applicant better understand the right of entry requirements for
permits involving severed mineral estates.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(@) Initially: This new administrative regulation will
significantly increase the cost to the Division of Mine Permits.

(b) On a continuing basis: Future costs would remain essentially
unchanged related to this amendment.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation: A
combination of general funds and restricted funds will be used.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: There will
not be a need to increase fees or funding related to this proposed
administrative regulation.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees: This
administrative regulation does not increase or establish any fees.

(9) TIERING: Is tiering applied? No. All entities that request a
permit involving severed minerals will be treated the same.

not

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? The Division of Mine
Permits.

2. Identify each state or federal statute or federal regulation that
requires or authorizes the action taken by the administrative
regulation. KRS 350.028, and 350.060.

3. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? This new
administrative regulation will not generate any new revenue for the
state or local government.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? This new
administrative regulation will not generate revenue in subsequent
years.

(c) How much will it cost to administer this program for the first
year? There will not be a cost increase associated with the
amendments to this administrative regulation.

(d) How much will it cost to administer this program for
subsequent years? Future costs would remain essentially
unchanged related to this amendment.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-): NA

Expenditures (+/-): NA

Other Explanation: NA

FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constituting the federal mandate.
30 C.F. R. Part 730

2. State Compliance Standards. KRS 350.060(3)(d).

3. Minimum or uniform standards contained in the federal
mandate. 30 C.F. R. Part 778.15.

4.  Will this administrative regulation impose stricter
requirements, or additional or different responsibilities or
requirements, than those required by the federal mandate? No. This
amendment will mirror the federal language

5. Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. NA
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STATEMENT OF EMERGENCY
405 KAR 8:040E

Current administrative regulations related to co-tenancy in
severed estates has become subject to litigation which calls into
quest i on the <clarity of t he
related to underground mining. A recent court ruling found permits
issued by the cabinet, in which there has been a complete
severance of the ownership of the mineral rights from the ownership
of the surface to be disturbed, to be invalid because applicants did
not obtain the consent of all the cotenants. The Cabinet believes an
amendment to existing administrative regulations is needed to
provide additional detail to clear up confusion and provide a clear
understanding of the issues related to co-tenancy on severed
estates. This emergency regulation is necessary to immediately
amend t he c abstrative teguiatiors dhatideal with this
confusing issue which could result in delayed permit issuance and
ultimately a loss of state revenue. The emergency regulation will be
replaced by an ordinary administrative regulation. The ordinary
administrative  regulation is identical to this emergency
administrative regulation.

STEVEN L. BESHEAR, Governor
LEONARD K. PETERS, Secretary

ENERGY AND ENVIRONMENT CABINET
Department for Natural Resources
Division of Mine Permits
(Emergency Amendment)

405 KAR 8:040E. Underground coal mining permits.

RELATES TO: KRS 350.060, 350.151, 7 C.F.R. Part 657, 30
C.F.R. Parts 77.216-1, 77.216-2, 730-733, 735, 773.13(a), 778, 783,
784, 785.17(b), (d), 917, 40 C.F.R. Parts 136, 434, 16 U.S.C.
1276(a), 1531 et seq., 30 U.S.C. 1253, 1255, 1257, 1258, 1266,
1267

STATUTORY AUTHORITY: KRS 350.020, 350.028, 350.060,
350.151, 350.465, 7 C.F.R. Part 657, 30 C.F.R. Parts 77.216-1,
77.216-2, 730-733, 735, 773.13(a), 778, 783, 784, 785.17(b), (d),
917, 40 C.F.R. Parts 136, 434, 16 U.S.C. 1276(a), 1531 et seq., 30
U.S.C. 1253, 1255, 1257, 1258, 1266, 1267

EFFECTIVE: August 6, 2014

NECESSITY, FUNCTION, AND CONFORMITY: KRS
350.028(1), (5), 350.151(1), and 350.465(2) authorize the cabinet to
promulgate administrative regulations relating to surface and
underground coal mining operations. This administrative regulation
establishes requirements for the grant of a permit for underground
coal mining operations. This administrative regulation differs from
the corresponding federal regulations as follows:

(1) Section 16 of this administrative regulation requires
information on alternative sources of water supply if the applicant's
determination of probable hydrologic consequences under Section
32 of this administrative regulation finds that water supplies may be
adversely affected. There is no exact federal counterpart to this
requirement for alternative water supply information for underground
mines, although a close parallel is found in the subsidence control
plan requirements at 30 C.F.R. 784.20(b)(8), which require a
description of measures to be taken to replace adversely affected
protected water supplies. This administrative regulation makes
underground mines and surface mines subject to the same
requirements regarding water supply replacement, consistent with
KRS 350.421 as amended in 1994.

(2) Section 26(1) of this administrative regulation requires that
the application contain an example of the letter by which the
applicant proposes to notify the owners of structures for which a
presubsidence condition survey is required under 405 KAR 18:210,
Section 1(4). The corresponding federal regulation does not require
a sample letter. The federal regulations are structured so that these
presubsidence surveys must be included in the permit application
prior to permit issuance. The cabinet's administrative regulations
allow the detailed surveys of structures to be submitted after permit
issuance. The example letter is needed in the permit application to
ensure that the applicant is prepared to provide proper notice to

Commonwe al
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owners of structures after permit issuance.

(3) Section 26 of this administrative regulation does not include
the requirement at 30 C.F.R. 784.20(a)(3) for detailed surveys of the
presubsidence condition of structures that may be damaged by
subsidence. These surveys may be submitted after permit issuance,
and therefore are required under 405 KAR 18:210 rather than this
administrative regulation.

(4) Section 26 of this administrative regulation applies to water
supplies for "domestic, agricultural, industrial, or other legitimate
use", whereas the corresponding federal regulation is limited to
"drinking, domestic, or residential* water supplies. This
administrative regulation applies to water supplies protected under
KRS 350.421, whereas the federal regulation applies to water
supplies protected under 30 U.S.C. 1309a.

(5) Section 32(3)(e) of this administrative regulation requires
that the applicant's determination of probable hydrologic
consequences shall include a finding on whether the proposed
underground mining activities conducted after July 16, 1994 may
proximately result in contamination, diminution, or interruption of an
underground or surface source of water for domestic, agricultural,
industrial, or other legitimate use within the permit area or adjacent
areas at the time the application is submitted. The corresponding
federal requirement at 30 C.F.R. 784.14(e)(3)(iv) applies to
underground mining activities conducted after October 24, 1992 and
wells or springs used for domestic, drinking, or residential use. This
administrative regulation addresses water supplies protected under
KRS 350.421, as amended July 16, 1994. The federal regulation
addresses water supplies protected under 30 U.S.C. 1309a,
effective October 24, 1992.

(6) Section 34(3) and (5) of this administrative regulation require
that the following be submitted to the cabinet after approval by the
Mine Safety and Health Administration (MSHA):

(a) A copy of the final approved design plans for impounding
structures;

(b) A copy of all correspondence with MSHA,;

(c) A copy of technical support documents requested by MSHA,;

(d) A notarized statement by the applicant that the copy
submitted to the cabinet is a complete and correct copy of the final
plan approved by MSHA. These requirements are necessary to
minimize duplication of technical review by MSHA and the cabinet,
and to minimize conflicts that may arise from duplication of review.

Section 1. General. (1) Applicability.

(a) This administrative regulation applies to any person who
applies for a permit to conduct underground mining activities.

(b) The requirements set forth in this administrative regulation
specifically for applications for permits to conduct underground
mining activities, are in addition to the requirements applicable to all
applications for permits to conduct surface coal mining and
reclamation operations as set forth in 405 KAR 8:010.

(c) This administrative regulation sets forth information required
to be contained in applications for permits to conduct underground
mining activities, including:

1. Legal, financial, compliance, and related information;

2. Environmental resources information; and

3. Mining and reclamation plan information.

(2) The permit applicant shall provide to the cabinet in the
application all the information required by this administrative
regulation.

Section 2. Identification of Interests. An application shall contain
the following information, except that the submission of a Social
Security number is voluntary:

(1) A statement as to whether the applicant is a corporation,
partnership, single proprietorship, association, or other business
entity;

(2) The name, address, telephone number and, as applicable,
Social Security number and employer identification number of the:

(a) Applicant;

(b) Applicant's resident agent; and

(c) Person who will pay the abandoned mine land reclamation
fee.

(3) For each person who owns or controls the applicant:

(a) The person's name, address, Social Security nhumber, and
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employer identification number;

(b) The person's ownership or control relationship to the
applicant, including percentage of ownership and location in
organizational structure;

(c) The title of the person's position, date position was assumed,
and when submitted under 405 KAR 8:010, Section 18(5) date of
departure from the position;

(d) Each additional name and identifying number, including
employer identification number, federal or state permit number, and
MSHA number with date of issuance, under which the person owns
or controls, or previously owned or controlled, a surface coal mining
and reclamation operation in the United States within the five (5)
years preceding the date of the application; and

(e) The application number or other identifier of, and the
regulatory authority for, any other pending surface coal mining
operation permit application filed by the person in any state in the
United States.

(4) For any surface coal mining operation owned or controlled
by either the applicant or by any person who owns or controls the
applicant, the operation's:

(@) Name, address, identifying numbers, including employer
identification number, federal or state permit number, and MSHA
number, the date of issuance of the MSHA number, and the
regulatory authority; and

(b) Ownership or control relationship to the applicant, including
percentage of ownership and location in organizational structure.

(5) The names and addresses of:

(a) Every legal or equitable owner of record of the areas to be
affected by surface operations and facilities and every legal or
equitable owner of record of the coal to be mined;

(b) The holders of record of any leasehold interest in areas to be
affected by surface operations or facilities and the holders of record
of any leasehold interest in the coal to be mined; and

(c) Any purchaser of record under a real estate contract of areas
to be affected by surface operations and facilities and any purchaser
of record under a real estate contract of the coal to be mined.

(6) The names and addresses of the owners of record of all
surface and subsurface areas contiguous to any part of the
proposed permit area.

(7) The name of the proposed mine and all MSHA identification
numbers that have been assigned for the mine and all mine
associated structures that require MSHA approval.

(8) Proof, such as a power of attorney or resolution of the board
of directors, that the individual signing the application has the power
to represent the applicant in the permit matter.

(9) A statement of all lands, interests in lands, options, or
pending bids on interests held or made by the applicant for lands
which are contiguous to the area to be covered by the permit.

(10) After an applicant has been notified that his or her
application has been approved, but before the permit is issued, the
applicant shall, as applicable, update, correct, or indicate that no
change has occurred in the information previously submitted under
subsections (1) through (4) of this section.

(11) The permittee shall, in writing, inform the cabinet of any
change of the permittee's address immediately if changed at any
point prior to final bond release.

(12) The permittee shall submit updates of the following
information in writing to the cabinet within thirty (30) days of the
effective date of any change. Updates shall be submitted for any
changes that occur at any point prior to final bond release. Failure to
submit updated information shall constitute a violation of KRS
Chapter 350 only upon the permittee's refusal or failure to timely
submit, as determined by the cabinet, the information to the cabinet
upon request. After the permittee's refusal or failure to timely submit
the information to the cabinet upon request, the cabinet may
suspend the permit after opportunity for hearing pending compliance
with this subsection:

(a) The names and addresses of every officer, partner, director,
or person performing a function similar to a director of the permittee;
(b) The names and addresses of principal shareholders; and

(c) Whether the permittee or other persons specified in this
subsection are subject to any of the provisions of KRS 350.130(3).

Section 3. Violation Information. Each application shall contain
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the following information:

(1) A statement of whether the applicant or any subsidiary,
affiliate, or persons controlled by or under common control with the
applicant has:

(a) Had a coal mining permit of the United States or any state
suspended or revoked in the five (5) years preceding the date of
submission of the application; or

(b) Forfeited a coal mining performance bond or similar security
deposited in lieu of bond.

(2) If any suspension, revocation, or forfeiture, as described in
subsection (1) of this section, has occurred, the application shall
contain a statement of the facts involved, including:

(a) Identification number and date of issuance of the permit, and
date and amount of bond or similar security;

(b) Identification of the authority that suspended or revoked the
permit or forfeited the bond and the stated reasons for that action;

(c) The current status of the permit, bond, or similar security
involved;

(d) The date, location, and type of any administrative or judicial
proceedings initiated concerning the suspension, revocation, or
forfeiture; and

(e) The current status of these proceedings.

(3) For any violation of a provision of SMCRA, federal
regulations enacted pursuant to SMCRA, KRS Chapter 350 and
administrative regulations adopted pursuant thereto, any other
state's laws or regulations under SMCRA, any federal law, rule, or
regulation pertaining to air or water environmental protection, or any
Kentucky or other state's law, rule, or regulation enacted pursuant to
federal law, rule, or regulation pertaining to air or water
environmental protection incurred in connection with any surface
coal mining operation, a list of all violation notices received by the
applicant during the three (3) year period preceding the application
date, and a list of all unabated cessation orders and unabated air
and water quality violation notices received prior to the date of the
application by any surface coal mining and reclamation operation
owned or controlled by either the applicant or by any person who
owns or controls the applicant. For each violation notice or cessation
order reported, the lists shall include the following information, as
applicable:

(a) Any identifying numbers for the operation, including the
federal or state permit number and MSHA number, the dates of
issuance of the violation notice and MSHA number, the name of the
person to whom the violation notice was issued, and the name of
the issuing regulatory authority, department, or agency;

(b) A brief description of the particular violation alleged in the
notice;

(c) The final resolution of each violation notice, if any;

(d) For each violation notice that has not been finally resolved:

1. The date, location, and type of any administrative or judicial
proceedings initiated concerning the violation, including proceedings
initiated by any person identified in this subsection to obtain
administrative or judicial review of the violation; and

2. The current status of the proceedings and of the violation
notice; and

3. The actions, if any, taken or being taken by any person
identified in this subsection to abate the violation.

(4) After an applicant has been notified that his or her
application has been approved, but before the permit is issued, the
applicant shall, as applicable, update, correct, or indicate that no
change has occurred in the information previously submitted under
subsections (1) through (3) of this section.

(5) Upon request by a small operator the cabinet shall provide to
the small operator, with regard to persons under subsection (1) of
this section which are identified by the small operator, the
compliance information required by this section regarding
suspension and revocation of permits and forfeiture of bonds under
KRS Chapter 350, and information pertaining to violations of KRS
Chapter 350 and administrative regulations promulgated thereunder.

Section 4. Right of Entry and Right to Mine. (1) Each application
shall contain a description of the documents upon which the
applicant bases his or her legal right to enter and begin underground
mining activities in the permit area and whether that right is the
subject of pending litigation. The description shall identify those
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documents by type and date of execution, identify the specific lands
to which the document pertains, and explain the legal rights claimed
by the applicant.

(2) For underground mining activities where the associated
surface operations involve the surface mining of coal and the private
mineral estate to be mined has been severed from the private
surface estate, the application shall contain, for lands to be affected
by those operations within the permit area:

(a) A copy of the written consent of the surface owner for the
extraction of coal by surface mining methods; [ef]

(b) A copy of the conveyance that expressly grants or reserves
the right to extract coal by surface mining methods; or

(c) If the conveyance does not expressly grant the right to
extract the coal by surface mining methods, the surface-subsurface
legal relationship shall be determined in accordance with applicable
state law, provided that nothing in this administrative requlation shall

be construed to authorize the regulatory authority to adjudicate

property rights disputes[a—coepy—ef—the—original—instrument—of

Section 5. Relationship to Areas Designated Unsuitable for
Mining. (1) Each application shall contain a statement of available
information on whether the proposed permit area is within an area
designated unsuitable for underground mining activities under 405
KAR Chapter 24, or designated unsuitable for surface mining
activities if the proposed underground mining activities also involve
surface mining of coal, or under study for designation in an
administrative proceeding initiated under that chapter.

(2) If an applicant claims the exemption in 405 KAR 8:010,
Section 14(4)(b), the application shall contain information supporting
the applicant's assertion that it made substantial legal and financial
commitments before January 4, 1977, concerning the proposed
underground mining activities.

(3) If an applicant proposes to conduct or locate surface
operations or facilities within 300 feet of an occupied dwelling, the
application shall include the waiver of the owner of the dwelling as
required in 405 KAR 24:040, Section 2(5).

(4) If the applicant proposes to conduct or locate surface
operations or facilities within 100 feet of a public road, the
requirements of 405 KAR 24:040, Section 2(6) shall be met.

Section 6. Permit Term Information. (1) Each application shall
state the anticipated or actual starting and termination date of each
phase of the underground mining activities and the anticipated
number of acres of surface lands to be affected, and the horizontal
and vertical extent of proposed underground mine workings
including the surface acreage overlying the underground workings,
for each phase of mining and over the total life of the permit.

(2) If the applicant proposes to conduct the underground mining
activities in excess of five (5) years, the application shall contain the
information needed for the showing required under 405 KAR 8:010,
Section 17(1).

Section 7. Personal Injury and Property Damage Insurance
Information. Each application shall contain a certificate of liability
insurance according to 405 KAR 10:030, Section 4.

Section 8. Identification of Other Licenses and Permits. Each
application shall contain a list of all other licenses and permits
needed by the applicant to conduct the proposed underground
mining activities. This list shall identify each license and permit by:

(1) Type of permit or license;

(2) Name and address of issuing authority;

(3) Identification numbers of applications for those permits or
licenses or, if issued, the identification numbers of the permits or
licenses; and

(4) If a decision has been made, the date of approval or
disapproval by each issuing authority.

Section 9. Identification of Location of Public Office for Filing of
Application. Each application shall identify, by name and address,
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the appropriate regional office of the cabinet where the applicant will
file a copy of the entire application for public inspection under 405
KAR 8:010, Section 8(8).

Section 10. Newspaper Advertisement and Proof of Publication.
A copy of the newspaper advertisement of the application for a
permit, major revision, amendment, transfer, or renewal of a permit
and proof of publication of the advertisement, which is acceptable to
the cabinet, shall be filed with the cabinet and made a part of the
application not later than fifteen (15) days after the last date of
publication required under 405 KAR 8:010, Section 8(2).

Section 11. Environmental Resource Information. (1) Each
permit application shall include a description of the existing
environmental resources either within the areas affected by
proposed surface operations and facilities, or within the proposed
permit area and adjacent areas, as required by Sections 11 through
23 of this administrative regulation. The descriptions required by this
administrative regulation may, where appropriate, be based upon
published texts or other public documents together with reasonable
extrapolations from specific data available from existing permit
areas or other appropriate areas.

(2)(a) Each application shall describe and identify the nature of
cultural, historic, and archaeological resources listed or eligible for
listing on the National Register of Historic Places and known
archaeological sites within the proposed permit area and adjacent
areas. The description shall be based on all available information,
including information from the state Historic Preservation Officer and
from local archaeological, historical, and cultural preservation
agencies.

(b) The cabinet may require the applicant to identify and
evaluate important historic and archaeological resources that may
be eligible for listing on the National Register of Historic Places,
through collection of additional information, field investigations, or
other appropriate analyses.

Section 12. General Requirements for Baseline Geologic and
Hydrologic Information. (1) The application shall contain baseline
geologic and hydrologic information which has been collected,
analyzed, and submitted in the detail and manner acceptable to the
cabinet, and which shall be sufficient to:

(a) Identify and describe protective measures pursuant to
Section 32(1) of this administrative regulation which will be
implemented during the mining and reclamation process to assure
protection of the hydrologic balance, or to demonstrate that
protection of the hydrologic balance can be assured without the
design and installation of protective measures; and to design
necessary protective measures pursuant to Section 32(2) of this
administrative regulation.

(b) Determine the probable hydrologic consequences of the
mining and reclamation operations upon the hydrologic balance in
the permit area and adjacent area pursuant to Section 32(3) of this
administrative regulation so that an assessment can be made by the
cabinet pursuant to 405 KAR 8:010, Section 14(3) of the probable
cumulative impacts of all anticipated mining on the hydrologic
balance in the cumulative impact area;

c) Determine pursuant to 405 KAR 8:010, Section 14(2) and (3)
whether reclamation as required by 405 KAR can be accomplished
and whether the proposed operation has been designed to prevent
material damage to the hydrologic balance; and

(d) Design surface and groundwater monitoring systems
pursuant to Section 32(4) of this administrative regulation for the
during-mining and postmining time period which, together with the
baseline data collected under Sections 14(1) and 15(1) of this
administrative regulation, will demonstrate whether the mining
operation is meeting applicable effluent limitations and stream
standards and protecting the hydrologic balance.

(2)(a) Geologic and hydrologic information pertaining to the area
outside the permit and adjacent area but within the cumulative
impact assessment area shall be provided to the applicant by the
cabinet:

1. If this information is needed in preparing the cumulative
impact assessment; and

2. If this information is available from an appropriate federal or
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state agency.

(b) If this information is needed by the cabinet for conducting the
cumulative impact assessment and is not available from a federal or
state agency, the applicant may gather and submit this information
to the cabinet as part of the permit application.

(3) Interpolation, modeling, correlation or other statistical
methods, and other data extrapolation techniques may be used if
the applicant can demonstrate to the satisfaction of the cabinet that
the data extrapolation techniques are valid and that information
obtained through the techniques meets the requirements of
subsection (1) of this section.

(4) All water quality analyses performed to meet the
requirements of this chapter shall be conducted according to the
methodology in the fourteenth edition of "Standard Methods for the
Examination of Water and Wastewater," or the methodology in 40
C.F.R. Parts 136 and 434. All water quality sampling shall be
conducted according to either methodology listed above when
feasible.

Section 13. Baseline Geologic Information. (1) The application
shall contain baseline geologic information collected from the permit
area which shall meet the requirements of Section 12(1) of this
administrative regulation and shall include at a minimum:

(a) The results of samples obtained from continuous cores; drill
cuttings; channel cuttings from fresh, unweathered, rock outcrops;
or other rock or soil material which has been collected using
acceptable sampling techniques.

1. For those areas where overburden will be removed, the
vertical extent of sampling shall include those strata from the
surface down to and including the stratum immediately below the
lowest coal seam to be mined; and

2. For those areas overlying underground workings where
overburden will not be removed, the vertical extent of sampling shall
include those strata above and below the coal seam to be mined
which may be impacted by the mining operation.

3. Where aquifers within the permit area are located above or
below the coal seam to be mined and these aquifers may be
adversely affected by the mining operation, the vertical extent of
sampling shall also include the aquifer and those strata which lie
between the coal seam and the aquifer.

4. The areal and vertical density of sampling shall, at a
minimum, be sufficient to determine the distribution of strata which
have a potential to produce acid drainage and to determine the areal
and vertical extent of aquifers which may be adversely affected.

5. If the vertical extent, and the areal and vertical density of
sampling specified in subparagraphs 1 through 4 of this paragraph
are not sufficient to locate suitable strata for use as a topsoil
substitute, to determine the potential for subsidence, or for other
required design or analysis, additional sampling shall be conducted
as necessary to furnish adequate geologic information.

(b)1. To identify strata which have a potential to produce acid or
toxic drainage for areas where overburden will be removed,
chemical analyses including, but not limited to, maximum potential
acidity and neutralization potential of each overburden stratum and
the stratum immediately below the lowest coal seam to be mined;
and

2. To identify strata which have a potential to produce acid or
toxic drainage for areas overlying underground workings where
overburden will not be removed, chemical analyses including
maximum potential acidity and neutralization potential of the strata
immediately above and below the coal seam to be mined.

(c) Chemical analyses of the coal seam to be mined to
determine the potential to produce acid or toxic drainage, including
the parameters of total sulfur and pyritic sulfur; except that the
cabinet shall not require an analysis for pyritic sulfur if the applicant
can demonstrate to the satisfaction of the cabinet that an analysis
for total sulfur provides adequate information to assure protection of
the hydrologic balance.

(d) For standard room and pillar mining operations, the
engineering properties of clays or soft rock such as clay shale, if
any, located immediately above and below each coal seam to be
mined.

(e) Collection of geologic information from the permit area as
required in this subsection may be waived in whole or in part if:
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1. The applicant can demonstrate to the satisfaction of the
cabinet through geologic correlation or other procedures that
information collected from outside the permit area is representative
of the permit area and is sufficient to meet the requirements of
Section 12(1) of this administrative regulation; or

2. Other information equivalent to that required by this
subsection is available to the cabinet in a satisfactory form and is
made a part of the permit application; and

3. The cabinet provides a written statement granting a waiver.

(2) The application shall contain a description of the geology of
the proposed permit area and adjacent area which shall meet the
requirements of Section 12(1) of this administrative regulation and
be based on the information required in subsection (1) of this
section or other appropriate geologic information. The description
shall include, at a minimum, geologic logs, cross-sections, fence
diagrams, or other appropriate illustrations and written descriptions
depicting:

(a) Within the permit area:

1. The structural geology and lithology of overburden strata and
the stratum immediately below the lowest coal seam to be mined for
those areas where overburden will be removed; and the structural
geology and lithology of strata which may be impacted by the mining
operation for those areas overlying underground workings where
overburden will not be removed.

2. The thickness and chemical characteristics of each
overburden stratum and the stratum immediately below the lowest
coal seam to be mined for those areas where overburden will be
removed; or the thickness and chemical characteristics of each
stratum which may be impacted by the mining operation for those
areas overlying underground workings where overburden will not be
removed.

3. Where aquifers may be adversely affected by the mining
operation, the structural geology, lithology, thickness, and areal
extent of the aquifers; and structural geology and lithology of strata,
and thickness of each stratum, whether located above or below the
coal seam to be mined, which lie between the coal seam and the
aquifers.

4. For standard room and pillar mining operations, the thickness
and engineering properties of clays or soft rock such as clay shale, if
any, located immediately above and below each coal seam to be
mined.

(b) Within the adjacent area, the approximate areal extent and
approximate thickness of aquifers which may be adversely affected
by the mining operation.

(3) If determined by the cabinet to be necessary to assure
adequate reclamation and protection of the hydrologic balance, the
cabinet may require geologic information and description in addition
to that required by subsections (1) and (2) of this section including
leaching tests of material from strata which may be disturbed by the
operation to determine the potential for the operation to produce
drainage with elevated levels of acidity, sulfate, and total dissolved
solids, and the collection of information to greater depths within the
proposed permit area or the collection of information for areas
outside the proposed permit area.

Section 14. Baseline Groundwater Information. (1) The
application shall contain baseline groundwater information for the
permit area and adjacent area which shall be collected and
submitted in a manner acceptable to the cabinet and shall be
adequate to meet the requirements of Section 12(1) of this
administrative regulation.

(2) Groundwater information shall include an inventory of wells,
springs, underground mines, or other similar groundwater supply
facilities which are currently being used, have been used in the past,
or have a potential to be used for domestic, agricultural, industrial,
or other beneficial purpose. The inventory shall include the location,
ownership, type of usage, and where possible, other relevant
information such as the depth and diameter of wells and
approximate rate of usage, pumpage or discharge from wells,
springs, and other groundwater supply facilities.

(3) Groundwater information shall include seasonal groundwater
quantity and quality data collected from monitoring wells, springs,
underground mines, or other appropriate groundwater monitoring
facilities, at a sufficient number of monitoring locations with
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adequate areal distribution to meet the requirements of Section
12(1) of this administrative regulation. Seasonal groundwater
quantity and quality data shall be provided for each water
transmitting zone above, and potentially impacted water transmitting
zone below, the lowest coal seam to be mined including at a
minimum:

(a) Groundwater levels; and

(b) Total dissolved solids, or specific conductance corrected to
twenty-five (25) degrees C; pH; dissolved iron; dissolved
manganese; acidity; alkalinity; and sulfate. For data collected prior
to August 13, 1985, total iron and total manganese may be
substituted for dissolved iron and dissolved manganese.

(4) The groundwater information described in subsection (3) of
this section shall be required in whole or in part for coal seams if the
coal seams to be mined are serving as water supply sources or are
otherwise significant in protecting the hydrologic balance.

(5) If additional information is needed to assess the need for
protective measures, to design protective measures, to determine
the probable hydrologic consequences of mining, or to conduct the
cumulative impact assessment, the cabinet may require
groundwater information in addition to that described in subsections
(2), (3), and (4) of this section including information pertaining to
aquifer storage, yield, discharge, recharge capacity, and additional
water quality parameters.

Section 15. Baseline Surface Water Information. (1) The
application shall contain baseline surface water information for the
permit area and adjacent area which shall be collected and
submitted in a manner acceptable to the cabinet and shall be
adequate to meet the requirements of Section 12(1) of this
administrative regulation.

(2) Surface water information shall include an inventory of all
streams, lakes, impoundments or other surface water bodies in the
permit and adjacent area which are currently being used for
domestic, agricultural, industrial, or other beneficial purpose. The
inventory shall include the name of the surface water body which is
being used as a water supply source; the location, drainage area,
ownership, and type of usage for the withdrawal; and where
possible other relevant information such as the rate of withdrawal
and seasonal variation.

(3) Surface water information shall include:

(a) The name, location, and ownership where appropriate, of all
streams, lakes, impoundments, and other surface water bodies
which receive run-off from watersheds which will be disturbed by the
operation; and

(b) The location and description of any existing facilities located
in watersheds which will be disturbed by the mining operation which
may contribute to surface water pollution, such as existing or
abandoned mining operations, oil wells, logging operations, or other
similar facilities, including the location of any discharges which may
be flowing from the facilities.

(4) Surface water information shall include seasonal quantity
and quality data collected from a sufficient number of watersheds
which will be disturbed by the operation with adequate areal
distribution to meet the requirements of Section 12(1) of this
administrative regulation and include at a minimum:

(a) Flow rates; and

(b) Total dissolved solids, or specific conductance corrected to
twenty-five (25) degrees C; total suspended solids; pH; total iron;
total manganese; acidity; alkalinity; and sulfate.

(5) If additional information is needed to assess the need for
protective measures, to design protective measures, to determine
the probable hydrologic consequences of mining, or to conduct the
cumulative impact assessment, the cabinet may require surface
water information in addition to that described in subsections (2),
(3), and (4) of this section including information pertaining to flood
flows and additional water quality parameters.

Section 16. Alternative Water Supply Information. If the
determination of probable hydrologic consequences required under
Section 32 of this administrative regulation indicates that the
proposed underground mining activities may proximately result in
contamination, diminution, or interruption of an underground or
surface source of water within the proposed permit area or adjacent
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area which is used for domestic, agricultural, industrial, or other
legitimate use, then the application shall identify and describe the
adequacy and suitability of the alternative sources of water supply
that could be developed for existing premining uses and approved
postmining land uses.

Section 17. Climatological Information. (1) When requested by
the cabinet, the application shall contain a statement of the
climatological factors that are representative of the proposed permit
area, including:

(a) The average seasonal precipitation;

(b) The average direction and velocity of prevailing winds; and

(c) Seasonal temperature ranges.

(2) The cabinet may request additional data as deemed
necessary to ensure compliance with the requirements of this
chapter.

Section 18. Soil Resources Information. (1) If soil survey
information for the proposed permit area is available from SCS, the
application shall include this information as a part of the description
of premining land use capability and productivity required by Section
22(1)(b) of this administrative regulation.

(2) Where the applicant proposes to use selected overburden
materials as a supplement or substitute for topsoil, the application
shall provide results of the analyses, trials and tests required under
405 KAR 18:050, Section 2(5).

Section 19. Vegetation Information. (1) The permit application
shall, as required by the cabinet, contain a map that delineates
existing vegetative types and a description of the plant communities
within the area affected by surface operations and facilities and
within any proposed reference area. This description shall include
information adequate to predict the potential for reestablishing
vegetation.

(2) When a map or aerial photograph is required, sufficient
adjacent areas shall be included to allow evaluation of vegetation as
important habitat for fish and wildlife.

Section 20. Fish and Wildlife Resources Information. (1) Each
application shall include fish and wildlife resource information for the
area of surface operations and facilities and adjacent area, and
areas subject to probable impacts from underground workings,
including areas of probable subsidence. The scope and level of
detail for this information shall be determined by the cabinet in
consultation with the Kentucky Department of Fish and Wildlife
Resources and the U.S. Department of the Interior, Fish and Wildlife
Service, and shall be sufficient to design the protection and
enhancement plan required under Section 36 of this administrative
regulation.

(2) Site-specific resource information necessary to address the
respective species or habitats shall be required when the area of
surface operations and facilities or adjacent area, or areas subject to
probable impacts from underground workings, including areas of
probable subsidence, are likely to include:

(a) Listed or proposed endangered or threatened species of
plants or animals or their critical habitats listed by the Secretary of
the Interior under the Endangered Species Act of 1973, as amended
(16 U.S.C. Sec. 1531 et seq.), or those species or habitats protected
by similar state statutes;

(b) Habitats of unusually high value for fish and wildlife such as
important streams, wetlands, riparian areas, cliffs supporting
raptors, areas offering special shelter or protection, migration routes,
or reproduction and wintering areas; or

(c) Other species or habitats identified through agency
consultation as requiring special protection under state or federal
law.

(3) Wetland delineations shall be conducted in accordance with:

(a) The Corps of Engineers Wetlands Delineation Manual;

(b) U. S. Army Corps of Engineers Regulatory Guidance Letter
No. 90-7;

(c) National Lists of Plant Species that Occur in Wetlands and
Biological Reports and Summary; and

(d) List of Hydric Soils of the United States, All Kentucky
Counties.
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(4) Upon request, the cabinet shall provide the resource
information required under this section to the U.S. Department of the
Interior, Fish and Wildlife Service regional or field office for their
review. This information shall be provided within ten (10) days of
receipt of the request from the Service.

(5)(a) Fish and wildlife resource information shall be required for
amendments and revisions that:

1. Propose extension into a wetland;

2. Propose significant disturbance in a new watershed in which
the area of surface operations and facilities or adjacent area, or
areas subject to probable impacts from underground workings,
including areas of probable subsidence, include an important
stream;

3. Seek to obtain a stream buffer zone variance under 405 KAR
18:060, Section 11, or seek to modify an existing stream buffer zone
variance;

4. Propose extension of the permit boundary that involves a new
surface disturbance of five (5) acres or more;

5. Involve new areas of surface operations and facilities or
adjacent areas, or areas subject to probable impacts from
underground workings, including areas of probable subsidence,
likely to contain, or that could reasonably be expected to contain, a
state or federal endangered or threatened species or its critical
habitat; or

6. Propose extension of the coal extraction area associated with
an underground mine that may by subsidence or other means
impact a wetland, important stream, or stream that contains, or
could reasonably be expected to contain, a state or federal
endangered or threatened species or its critical habitat.

(b) For other amendments and revisions, a determination of
whether fish and wildlife information is necessary, and the scope of
information needed, shall be made on a case-by-case basis.

(6) This section shall apply to applications for permits,
amendments and revisions submitted to the cabinet on or after
November 17, 1992.

Section 21. Prime Farmland Investigation. (1) The applicant
shall conduct a preapplication investigation of the area proposed to
be affected by surface operations or facilities to determine whether
lands within the area may be prime farmland.

(2) Land shall not be considered prime farmland where the
applicant can demonstrate, to the satisfaction of the cabinet, one (1)
or more of the following:

(a) The land has not been historically used as cropland;

(b) The slope of the land is ten (10) percent or greater;

(c) Other relevant factors exist which would preclude the soils
from being defined as prime farmland according to 7 C.F.R. 657,
such as a very rocky surface, or the land is frequently flooded during
the growing season more often than once in two (2) years and the
flooding has reduced crop yields; or

(d) On the basis of a soil survey of the lands within the permit
area there are no soil map units that have been designated prime
farmland by the U.S. SCS.

(3) If the investigation establishes that the lands are not prime
farmland, the applicant shall submit with the permit application a
request for a negative determination and results of the investigation
which show that the land for which the negative determination is
being sought meets one (1) or more of the criteria in subsection (2)
of this section.

(4) If the investigation indicates that lands within the proposed
area to be affected by surface operations and facilities may be prime
farmlands, the applicant shall contact the U.S. SCS to determine if
these lands have a soil survey and whether the applicable soil map
units have been designated prime farmlands. If no soil survey has
been made for these lands, the applicant shall request the SCS to
conduct a soil survey.

(a) If a soil survey as required by this section contains soil map
units which have been designated as prime farmlands, the applicant
shall submit an application, in accordance with 405 KAR 8:050,
Section 3 for the designated land.

(b) If a soil survey as required by this section contains no soil
map units which have been designated as prime farmland, after
review by the U.S. SCS, the applicant shall submit with the permit
application a request for negative determination under subsection
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(2)(d) of this section for the nondesignated land.

(5) The cabinet shall decide to grant or deny a negative
determination based upon documentation provided by the applicant
and any other pertinent information, such as cropping history,
available to the cabinet from other sources.

(6) The cabinet shall consult with the SCS in deciding on a
request for negative determination under subsection (2)(c) of this
section.

(7) The cabinet shall examine any records on crop history
available from the Agriculture Stabilization and Conservation
Service when deciding on a request for negative determination
under subsection (2)(a) of this section.

Section 22. Land-use Information. (1) The application shall
contain a statement of the condition, capability and productivity of
the land which will be affected by surface operations and facilities
within the proposed permit area, including:

(@) A map and supporting narrative of the uses of the land
existing when the application is filed. If the premining use of the land
was changed within five (5) years before the date of application, the
historic use of the land shall also be described.

(b) A narrative of land capability and productivity, which
analyzes the land-use description in conjunction with other
environmental resources information required under this
administrative regulation. The narrative shall provide analyses of:

1. The capability of the land before any mining to support a
variety of uses, giving consideration to soil and foundation
characteristics, topography, vegetative cover, and the hydrology of
the area proposed to be affected by surface operations or facilities;
and

2. The productivity of the area proposed to be affected by
surface operations and facilities before mining, expressed as
average yield of food, fiber, forage, or wood products from the lands
obtained under high levels of management. The productivity shall be
determined by yield data or estimates for similar sites based on
current data from the U.S. Department of Agriculture, state
agricultural universities or appropriate state natural resources or
agricultural agencies.

(2) The application shall state whether the proposed permit area
has been previously mined, and, if so, the following information, if
available:

(a) The type of mining method used;

(b) The coal seams or other mineral strata mined;

(c) The extent of coal or other minerals removed;

(d) The approximate dates of past mining; and

(e) The uses of the land preceding mining.

(3) The application shall contain a description of the existing
land uses and local government land use classifications, if any, of
the proposed permit area and adjacent areas.

(4) The application shall contain a description identifying the
extent to which cities, towns, and municipalities, or parts thereof, are
located within the proposed permit area.

Section 23. Maps and Drawings. (1) The permit application shall
include maps showing:

(a) The boundaries of all subareas which are proposed to be
affected over the estimated total life of the underground mining
activities, with a description of size, sequence and timing of the
underground mining activities for which it is anticipated that
additional permits will be sought;

(b) Any land within the proposed permit area and adjacent area
which is within the boundaries of any units of the National System of
Trails or the Wild and Scenic Rivers System, including study rivers
designated under Section 5(a) of the Wild and Scenic Rivers Act (16
U.S.C. 1276(a)), or which is within the boundaries of a wild river
established pursuant to KRS Chapter 146;

(c) The boundaries of any public park and locations of any
cultural or historical resources listed on or eligible for listing on the
National Register of Historic Places and known archaeological sites
within the permit area and adjacent areas;

(d) The locations of water supply intakes for current users of
surface waters within a hydrologic area defined by the cabinet, and
those surface waters which will receive discharges from affected
areas in the proposed permit area;
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(e) All boundaries of lands and names of present owners of
record of those lands, both surface and subsurface, included in or
contiguous to the permit area;

(f) The boundaries of land within the proposed permit area upon
which, or under which, the applicant has the legal right to conduct
underground mining activities. In addition, the map shall indicate the
boundaries of that portion of the permit area which the applicant has
the legal right to enter upon the surface to conduct surface
operations.

(g) The location of surface and subsurface manmade features
within, passing through, or passing over the proposed permit area,
including, but not limited to, major electric transmission lines,
pipelines, and agricultural drainage tile fields;

(h) The location and boundaries of any proposed reference
areas for determining the success of revegetation for the permit
area;

(i) The location of all buildings in and within 1000 feet of the
proposed permit area, with identification of the current use of the
buildings;

(j) Each public road located in or within 100 feet of the proposed
permit area;

(k) Each cemetery that is located in or within 100 feet of the
proposed permit area;

() Other relevant information required by the cabinet.

(2) The application shall include drawings, cross-sections, and
maps showing:

(a) Elevations and locations of test borings and core samplings;

(b) Elevations and locations of monitoring stations or other
sampling points in the permit area and adjacent areas used to
gather data on water quality and quantity, fish and wildlife, and air
quality, if required, in preparation of the application or which will be
used for this data gathering during the term of the permit;

(c) All coal crop lines and the strike and dip of the coal to be
mined within the proposed permit area;

(d) Location and extent of known workings of active, inactive, or
abandoned underground mines, including mine openings to the
surface within the proposed permit area and adjacent areas;

(e) Location and extent of subsurface water, if encountered,
within the proposed permit area or adjacent areas;

(f) Location of surface water bodies such as streams, lakes,
ponds, springs, constructed or natural drainage patterns, and
irrigation ditches within the proposed permit area and adjacent
areas;

(g) Location, and depth if available, of gas and oil wells within
the proposed permit area and water wells in the permit area and
adjacent areas;

(h) Location and dimensions of existing coal refuse disposal
areas and dams, or other impoundments within the proposed permit
area;

(i) Sufficient slope measurements to adequately represent the
existing land surface configuration of the area to be affected by
surface operations and facilities, measured and recorded according
to the following:

1. Each measurement shall consist of an angle of inclination
along the prevailing slope extending 100 linear feet above and
below or beyond the coal outcrop or the area to be disturbed or,
where this is impractical, at locations and in a manner as specified
by the cabinet.

2. Where the area has been previously mined, the
measurements shall extend at least 100 feet beyond the limits of
mining disturbances, or any other distance determined by the
cabinet to be representative of the premining configuration of the
land.

3. Slope measurements shall take into account natural
variations in slope, to provide accurate representation of the range
of natural slopes and reflect geomorphic differences of the area to
be disturbed.

(3) The permit application shall include the map information
specified in Sections 22(1)(a), 24(3), 24(4)(c), 24(4)(h), 26, 27(1),
28, 31, 32, 33, 34, and 38 of this administrative regulation and 405
KAR 8:010, Section 5(6).

(4) Maps, drawings and cross-sections included in a permit
application and required by this section shall be prepared by, or
under the direction of and certified by a qualified registered
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professional engineer, and shall be updated as required by the
cabinet. The qualified registered professional engineer shall not be
required to certify the true ownership of property.

Section 24. Mining and Reclamation Plan; General
Requirements. (1) Each application shall contain a detailed mining
and reclamation plan (MRP) for the proposed permit area as set
forth in this section through Section 39 of this administrative
regulation, showing how the applicant will comply with KRS Chapter
350 and 405 KAR Chapters 16 through 20.

(2) Each application shall contain a description of the mining
operations proposed to be conducted within the proposed permit
area, including, at a minimum, the following:

(a) A narrative description of the type and method of coal mining
procedures and proposed engineering techniques, anticipated
annual and total production of coal, by tonnage, and the major
equipment to be used for all aspects of those operations; and

(b) A narrative explaining the construction, modification, use,
maintenance, and removal of the following facilities (unless retention
of the facility is to be approved as necessary for postmining land use
as specified in 405 KAR 18:220):

1. Dams, embankments, and other impoundments;

2. Overburden and topsoil handling and storage areas and
structures;

3. Coal removal, handling, storage, cleaning, and transportation
areas and structures;

4. Spoil, coal processing waste, mine development waste, and
noncoal waste removal, handling, storage, transportation, and
disposal areas and structures;

5. Mine facilities; and

6. Water pollution control facilities.

(3) Each application shall contain plans and maps of the
proposed permit area and adjacent areas as follows:

(a) The plans, maps and drawings shall show the underground
mining activities to be conducted, the lands to be affected
throughout the operation, and any change in a facility or feature to
be caused by the proposed operations, if the facility or feature was
shown under Section 23 of this administrative regulation.

(b) The following shall be shown for the proposed permit area:

1. Buildings, utility corridors, and facilities to be used;

2. The area of land to be affected within the proposed permit
area, according to the sequence of mining and reclamation;

3. Each area of land for which a performance bond or other
equivalent guarantee will be posted under 405 KAR Chapter 10;

4. Each coal storage, cleaning and loading area;

5. Each topsoil, spoil, coal preparation waste, underground
development waste, and noncoal waste storage area;

6. Each water diversion, collection, conveyance, treatment,
storage and discharge facility to be used;

7. Each source of waste and each waste disposal facility relating
to coal processing or pollution control;

8. Each facility to be used to protect and enhance fish and
wildlife related environmental values;

9. Each explosive storage and handling facility;

10. Location of each sedimentation pond, permanent water
impoundment, coal processing waste bank, and coal processing
waste dam and embankment, in accordance with Section 34 of this
administrative regulation, and each disposal area for underground
development waste and excess spoil, in accordance with Section 28
of this administrative regulation;

11. Cross-sections, at locations as required by the cabinet, of
the anticipated final surface configuration to be achieved for the
affected areas;

12. Location of each water and any subsidence monitoring
point;

13. Location of each facility that will remain on the proposed
permit area as a permanent feature, after the completion of
underground mining activities.

(c) Plans, maps and drawings required under this section shall
be prepared by, or under the direction of, and certified by a qualified
registered professional engineer.

(4) Each plan shall contain the following information for the
proposed permit area:

(a) A projected timetable for the completion of each major step
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in the mining and reclamation plan;

(b) A detailed estimate of the cost of the reclamation of the
proposed operations required to be covered by a performance bond
under 405 KAR Chapter 10, with supporting calculations for the
estimates;

(c) A plan for backfiling, soil stabilization, compacting and
grading, with contour maps or cross-sections that show the
anticipated final surface configuration of the proposed permit area,
in accordance with 405 KAR 18:190;

(d) A plan for removal, storage, and redistribution of topsoil,
subsoil, and other material to meet the requirements of 405 KAR
18:050 including a demonstration of suitability of any proposed
topsoil substitutes or supplements;

(e) A plan for revegetation as required in 405 KAR 18:200,
including descriptions of the: schedule of revegetation; species and
amounts per acre of seeds and seedlings to be used; methods to be
used in planting and seeding; mulching techniques; irrigation, if
appropriate, and pest and disease control measures, if any;
measures proposed to be used to determine the success of
revegetation as required in 405 KAR 18:200, Section 6; and a soil
testing plan for evaluation of the results of topsoil handling and
reclamation procedures related to revegetation;

(f) A description of the measures to be used to maximize the
use and conservation of the coal resource as required in 405 KAR
18:010, Section 2;

(9) A description of measures to be employed to ensure that all
debris, acid-forming and toxic-forming materials, and materials
constituting a fire hazard are disposed of in accordance with 405
KAR 18:150 and 405 KAR 18:190, Section 3 and a description of
the contingency plans which have been developed to preclude
sustained combustion of the materials;

(h) A description, including appropriate drawings and maps, of
the measures to be used to seal or manage mine openings, and to
plug, case or manage exploration holes, other bore holes, wells and
other openings within the proposed permit area, in accordance with
405 KAR 18:040; and

(i) A description of steps to be taken to comply with the
requirements of the Clean Air Act (42 U.S.C. 7401 et seq.), the
Clean Water Act (33 U.S.C. 1251 et seq.), and other applicable air
and water quality laws and regulations and health and safety
standards. This description shall, at a minimum, consist of
identification of the permits or approvals required by these laws and
regulations which the applicant has obtained, has applied for, or
intends to apply for.

Section 25. MRP; Existing Structures. (1) Each application shall
contain a description of each existing structure proposed to be used
in connection with or to facilitate the surface coal mining and
reclamation operation. The description shall include:

(a) Location;

(b) Plans of the structure which describe its current condition;

(c) Approximate dates on which construction of the existing
structure was begun and completed; and

(d) A showing, including relevant monitoring data or other
evidence, whether the structure meets the performance standards of
405 KAR Chapters 16 through 20, or if the structure does not meet
those performance standards, a showing whether the structure
meets the interim performance standards of 405 KAR Chapter 3.

(2) Each application shall contain a compliance plan for each
existing structure proposed to be modified or reconstructed for use
in connection with or to facilitate the surface coal mining and
reclamation operation. The compliance plan shall include:

(a) Design specifications for the modification or reconstruction of
the structure to meet the performance standards of 405 KAR
Chapters 16 through 20;

(b) A construction schedule which shows dates for beginning
and completing interim steps and final reconstruction;

(c) Provisions for monitoring the structure as required by the
cabinet to ensure that the performance standards of 405 KAR
Chapters 16 through 20 are met; and

(d) A showing that the risk of harm to the environment or to
public health or safety will not be significant during the period of
modification or reconstruction.
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Section 26. MRP; Subsidence Control. (1)(a) The application
shall include a map of the permit and adjacent areas at a scale of
1:12,000, or larger if determined necessary by the cabinet, showing
the location and type of structures and renewable resource lands
that subsidence may materially damage or for which the value or
reasonably foreseeable use may be diminished by subsidence, and
showing the location and type of water supplies for domestic,
agricultural, industrial or other legitimate use that could be
contaminated, diminished, or interrupted by subsidence.

(b) The application shall include a narrative indicating whether
subsidence, if it occurred, could cause material damage to or
diminish the value or reasonably foreseeable use of structures
identified in paragraph (a) of this subsection or renewable resource
lands or could contaminate, diminish, or interrupt water supplies for
domestic, agricultural, industrial or other legitimate use.

(c) The application shall include an example of the letter by
which the applicant proposes to notify the owners of all structures
identified under this subsection for which a presubsidence survey is
required under 405 KAR 18:210 Section 1(4).

(d)1. The application shall include a survey of the quantity and
quality of each water supply for domestic, agricultural, industrial or
other legitimate use within the permit area and adjacent area that
could be contaminated, diminished, or interrupted by subsidence. If
the applicant cannot make this survey because the owner will not
allow access to the site, the application shall include documentation
of the denial of access. The applicant shall pay for its technical
assessment or engineering evaluation used to determine the
quantity and quality of a water supply for domestic, agricultural,
industrial or other legitimate use. The applicant shall provide copies
of the survey and any technical assessment or engineering
evaluation to the property owner and the cabinet.

2. If the owner or his representative is present at the time a
survey, technical assessment, or engineering evaluation is
conducted under this paragraph, the report shall include the name of
the person. If the owner disagrees with the results of the survey,
technical assessment or engineering evaluation, he may submit in
writing to the cabinet and to the permittee, a detailed description of
the specific areas of disagreement. The cabinet may require
additional measures to ensure that adequate and accurate
information is included in the survey, technical assessment or
engineering evaluation and to ensure compliance with 405 KAR
18:210.

(2) If the information submitted under subsection (1) of this
section shows that no structures, or water supplies for domestic,
agricultural, industrial or other legitimate use, or renewable resource
lands exist, or that no material damage or diminution in value or
reasonably foreseeable use of the structures or lands, and no
contamination, diminution, or interruption of the water supplies
would occur as a result of mine subsidence, and if the cabinet
agrees with this conclusion, no further information need be provided
under this section.

(3) If the information submitted under subsection (1) of this
section shows that structures, renewable resource lands, or water
supplies exist and that subsidence could cause material damage or
diminution in value or reasonably foreseeable use, or contamination,
diminution, or interruption of protected water supplies, or if the
cabinet determines that damage, diminution in value or foreseeable
use, or contamination, diminution, or interruption could occur, the
application shall include a subsidence control plan which shall
contain the following information:

(@) A description of the method of coal removal, such as
longwall mining, room and pillar removal or hydraulic mining,
including the size, sequence and timing of the development of
underground workings.

(b) A map of the underground workings at a scale of 1:12,000,
or larger if determined necessary by the cabinet, that describes the
location and extent of the areas in which planned subsidence mining
methods will be used and that identifies all areas where the
measures described in paragraphs (d), (e), and (g) of this
subsection will be taken to prevent or minimize subsidence and
subsidence related damage; and, when applicable, to correct
subsidence related material damage.

(c) A description of the physical conditions, such as depth of
cover, seam thickness and lithology of overlying strata, that affect
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the likelihood or extent of subsidence and subsidence related
damage.

(d) A description of the monitoring, if any, needed to determine
the commencement and degree of subsidence so that, when
appropriate, other measures can be taken to prevent, reduce or
correct material damage in accordance with 405 KAR 18:210,
Section 3.

(e) Except for those areas where planned subsidence is
projected to be used, a detailed description of the subsidence
control measures that will be taken to prevent or minimize
subsidence and subsidence related damage including:

1. Backstowing or backfilling of voids;

2. Leaving support pillars of coal;

3. Leaving areas in which no coal is removed, including a
description of the overlying area to be protected by leaving the coal
in place; and

4. Taking measures on the surface to prevent or minimize
material damage or diminution in value of the surface.

(f) A description of the anticipated effects of planned
subsidence, if any.

(g) For those areas where planned subsidence is projected to
be used, a description of methods to be employed to minimize
damage from planned subsidence to nhoncommercial buildings and
occupied residential dwellings and structures related thereto; or the
written consent of the owner of the structure or facility that
minimization measures not be taken; or, unless the anticipated
damage would constitute a threat to health or safety, a
demonstration that the costs of minimizing damage exceed the
anticipated costs of repair;

(h) A description of the measures to be taken in accordance with
405 KAR 18:060, Section 12, and 405 KAR 18:210, Section 3, to
replace adversely affected protected water supplies or to mitigate or
remedy any subsidence related material damage to the land and
protected structures; and
(i) Other information specified by the cabinet as necessary to

demonstrate that the operation will be conducted in accordance
with 405 KAR 18:210.

Section 27. MRP; Return of Coal Processing Waste to
Abandoned Underground Workings. (1) Each plan shall describe the
design, operation and maintenance of any proposed use of
abandoned underground workings for coal processing waste
disposal, including flow diagrams and any other necessary drawings
and maps, for the approval of the cabinet and MSHA under 405
KAR 18:140, Section 7.

(2) Each plan shall describe the source and quality of waste to
be stowed, area to be backfilled, percent of the mine void to be
filled, method of constructing underground retaining walls, influence
of the backfilling operation on active underground mine operations,
surface area to be supported by the backfill, and the anticipated
occurrence of surface effects following backfilling.

(3) The applicant shall describe the source of the hydraulic
transport mediums, method of dewatering the placed backfill,
retainment of water underground, treatment of water if released to
surface streams, and the effect on the hydrologic regime.

(4) The plan shall describe each permanent monitoring well to
be located in the backfilled area, the stratum underlying the mined
coal, and gradient from the backfilled area.

(5) The requirements of this section shall also apply to
pneumatic backfilling operations, except where the operations are
exempted by the cabinet from requirements specifying hydrologic
monitoring.

Section 28. MRP; Underground Development Waste and
Excess Spoil. Each plan shall contain descriptions, including
appropriate maps and cross-section drawings, of the proposed
disposal methods and sites for placing underground development
waste and excess spoil according to 405 KAR 18:130, 405 KAR
18:140, and 405 KAR 18:160 as applicable. Each plan shall
describe the geotechnical investigation, design, construction,
operation, maintenance, and removal, if appropriate, of the
structures and be prepared according to 405 KAR 8:030, Section 27
and the applicable requirements of this administrative regulation.
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Section 29. MRP; Transportation Facilities. (1) Each application
shall contain a description of each road, conveyor, and rail system
to be constructed, used, or maintained within the proposed permit
area. The description shall include a map, appropriate cross-
sections, and the following:

(a) Specifications for each road width, road gradient, road
surface, road cut, fill embankment, culvert, bridge, drainage ditch,
and drainage structure.

(b) A report of appropriate geotechnical analysis, where
approval of the cabinet is required for alternative specifications or for
steep cut slopes under 405 KAR 18:230.

(c) A description of each measure to be taken to obtain approval
of the cabinet for alteration or relocation of a natural drainageway
under 405 KAR 18:230.

(d) A description of measures, other than use of a rock
headwall, to be taken to protect the inlet end of a ditch relief culvert,
for approval by the cabinet under 405 KAR 18:230.

(2) Each plan shall contain a general description of each road,
conveyor, or rail system to be constructed, used, or maintained
within the proposed permit area.

Section 30. MRP; Protection of Public Parks and Historic
Places. (1) For any publicly-owned parks or any places listed on the
National Register of Historic Places that may be adversely affected
by the proposed operations, each plan shall describe the measures
to be used to prevent adverse impact; or, if valid existing rights exist
or joint agency approval is to be obtained under 405 KAR 24:040,
Section 2(4), to minimize adverse impacts.

(2) The cabinet may require the applicant to protect historic or
archaeological properties listed or eligible for listing on the National
Register of Historic Places through appropriate mitigation and
treatment measures. These measures need not be completed prior
to permit issuance, but shall be completed before the properties are
affected by underground mining activities.

Section 31. MRP; Relocation or Use of Public Roads. Each
application shall describe, with appropriate maps and drawings the
measures to be used to ensure that the interests of the public and
landowners affected are protected if, under 405 KAR 24:040,
Section 2(6), the applicant seeks to have the cabinet approve:

(1) Conducting the proposed underground mining activities
within 100 feet of the right-of-way line of any public road, except
where mine access or haul roads join that right-of-way; or

(2) Relocating a public road.

Section 32. MRP; Protection of Hydrologic Balance. (1) Each
application shall contain a description, as set forth in this subsection,
of the measures to be taken to minimize disturbances to the
hydrologic balance within the permit area and adjacent area and to
prevent material damage to the hydrologic balance outside the
permit area.

(a) The description shall be based upon the baseline geologic,
hydrologic, and other information required by Sections 12 through
16 of this administrative regulation and other appropriate
information, shall be specific to local hydrologic conditions, and shall
be prepared in a manner and detail acceptable to the cabinet.

(b) The description shall identify the protective measures to be
taken to enable the operation to meet, at a minimum, each of the
hydrologic requirements referenced in this paragraph, or shall
demonstrate to the satisfaction of the cabinet that protective
measures are not necessary for the operation to meet the
requirements:

1. Meet applicable water quality statutes, administrative
regulations, standards, and effluent limitations as required by 405
KAR 18:060, Section 1(3);

2. Avoid acid or toxic drainage as required by 405 KAR 18:060,
Sections 4, 5, and 6;

3. Control the discharge of sediment to streams located outside
the permit area as required by 405 KAR 18:060, Section 2;

4. Control the drainage and discharge of water within the permit
area as required by 405 KAR 18:060, Sections 1(4), 3, 8 and 9, and
405 KAR 18:080; and

5. Protect or replace the water supply of present users as
required by 405 KAR 18:060, Section 12.
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(c) The cabinet may require that the description include
protective measures in addition to those identified under paragraph
(b) of this subsection, if the cabinet determines that additional
measures are needed to protect the hydrologic balance in
accordance with 405 KAR 18:060.

(2) Each application shall include the design of any necessary
protective measures identified under subsection (1) of this section.
The design shall be prepared in a manner and detail acceptable to
the cabinet including, as appropriate, calculations, maps, drawings,
and written explanations as necessary to document the design.

(3) Each application shall include a determination of the
probable hydrologic consequences of the mining and reclamation
operations for the permit area and adjacent area.

(@) The determination shall be based upon the baseline
geologic, hydrologic, and other information required by Sections 12
through 16 of this administrative regulation and other appropriate
information, and may include information statistically representative
of the site.

(b) The determination shall be completed according to the
parameters and in the detail required by the cabinet to enable the
cabinet to prepare a cumulative impact assessment, and shall take
into account the anticipated effects of protective measures required
by this chapter.

(c) For surface water systems, the determination shall, at a
minimum, include probable impacts on:

1. Peak discharge rates, emphasizing the potential for flooding;

2. Settleable solids at peak discharge;

3. Low-flow discharge rates, emphasizing the potential for water
supply diminution;

4. Suspended solids at low flow;

5. pH, at low flow, emphasizing the potential for acid drainage
conditions, including depressed levels of alkalinity and elevated
levels of iron, manganese, acidity, sulfate, and total dissolved solids
or specific conductance, which are generally associated with acid
drainage conditions.

(d) For groundwater systems, the determination shall, at a
minimum, include probable impacts on:

1. Water quantity, emphasizing water levels and the potential for
water supply diminution for existing users, and dewatering of
aquifers which are not currently being used for water supply but
have the potential to be developed as a water supply source.

2. pH, emphasizing the potential for acid drainage conditions,
including depressed levels of alkalinity and elevated levels of iron,
manganese, acidity, sulfate, and total dissolved solids or specific
conductance, which are generally associated with acid drainage
conditions.

(e) The determination shall include a finding on whether the
proposed underground mining activities conducted after July 16,
1994 may proximately result in contamination, diminution or
interruption of an underground or surface source of water within the
permit area or adjacent areas that is used for domestic, agricultural,
industrial or other legitimate use at the time the application is
submitted.

(f) An application for a major revision to a permit shall be
reviewed by the cabinet to determine whether a new or updated
determination of the probable hydrologic consequences shall be
required.

(4)(a) The application shall include a plan for the collection,
recording, and reporting of groundwater and surface water quantity
and quality data to monitor the effects of the mining and reclamation
operations on the hydrologic balance, according to 405 KAR 18:110.

(b) The monitoring plan shall be based on the geologic and
hydrologic baseline information, the mining and reclamation plan,
and the determination of probable hydrologic consequences; and
shall:

1. Identify the quantity and quality parameters to be monitored,
sampling frequency, and monitoring site locations; and

2. Describe how the data may be used to determine the impacts
of the operation on the hydrologic balance.

(5) An application for a major revision to a permit shall be
reviewed by the cabinet to determine whether a new or updated
cumulative hydrologic impact assessment shall be made.

Section 33. MRP; Diversions. Each application shall contain
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descriptions, including maps and cross-sections, of stream channel
diversions and other diversions to be constructed within the
proposed permit area to achieve compliance with 405 KAR 18:080.

Section 34. MRP; Impoundments and Embankments. (1)
General. Each application shall include detailed design plans for
each proposed sedimentation pond, water impoundment, and coal
mine waste bank, dam, or embankment within the proposed permit
area. Each design plan shall:

(a) Be prepared by, or under the direction of, and certified by, a
qualified registered professional engineer;

(b) Contain a description, map, and appropriate cross-sections
and drawings of the structure and its location;

(c) Contain all hydrologic and geologic information and
computations necessary to demonstrate compliance with the design
and performance standards of 405 KAR Chapter 18; and all
information utilized by the applicant to determine the probable
hydrologic consequences of the mining operation under Section
32(3) of this administrative regulation;

(d) Contain an assessment of the potential effect on the
structure from subsidence of the subsurface strata resulting from
past underground mining operations if underground mining has
occurred;

(e) Include any geotechnical investigation,
construction requirements for the structure;

(f) Describe the operation and maintenance requirements for
each structure; and

(g) Describe the timetable and plans to remove each structure, if
appropriate.

(2) Sedimentation ponds. Sedimentation ponds, whether
temporary or permanent, shall be designed in compliance with the
requirements of 405 KAR 18:090 and 18:100.

(3) Permanent and temporary impoundments. Permanent and
temporary impoundments shall be designed to comply with the
requirements of 405 KAR 18:100. Each plan for an impoundment
meeting the size or other criteria of MSHA, 30 C.F.R. 77.216(a),
shall comply with the requirements of 30 C.F.R. 77.216-1 and
77.216-2. The plan required to be submitted to the District Manager
of MSHA under 30 C.F.R. 77.216 shall be submitted to the cabinet
as part of the permit application. After the plan has been approved
by MSHA, the applicant shall submit to the cabinet a copy of the
final approved plan, a copy of all correspondence from MSHA
regarding the plan, a copy of any technical support documents
requested by MSHA during its review, and a notarized statement by
the applicant that the copy submitted to the cabinet is a complete
and correct copy of the final plan approved by MSHA.

(4) Coal mine waste banks. Coal mine waste banks shall be
designed to comply with the requirements of 405 KAR 18:140.

(5) Coal mine waste dams and embankments. Coal mine waste
dams and embankments shall be designed to comply with the
requirements of 405 KAR 18:100 and 18:160. The plan for an
impounding structure that is required to be submitted to the District
Manager of MSHA under 30 C.F.R. 77.216 shall be submitted to the
cabinet as part of the permit application. After the plan has been
approved by MSHA, the applicant shall submit to the cabinet a copy
of the final approved plan, a copy of all correspondence from MSHA
regarding the plan, a copy of any technical support documents
requested by MSHA during its review, and a notarized statement by
the applicant that the copy submitted to the cabinet is a complete
and correct copy of the final plan approved by MSHA. Each plan
shall comply with the requirements of MSHA, 30 C.F.R. 77.216-1
and 77.216-2, and shall contain the results of a geotechnical
investigation of the proposed dam or embankment foundation area,
to determine the structural competence of the foundation which will
support the proposed dam or embankment structure and the
impounded material. The geotechnical investigation shall be
planned and supervised by an engineer or engineering geologist,
according to the following:

(@) The number, location, and depth of borings and test pits
shall be determined using current prudent engineering practice for
the size of the dam or embankment, quantity of material to be
impounded, and subsurface conditions.

(b) The character of the overburden and bedrock, the proposed
abutment sites, and any adverse geotechnical conditions which may

design, and
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affect the particular dam, embankment, or reservoir site shall be
considered.

(c) All springs, seepage, and groundwater flow observed or
anticipated during wet periods in the area of the proposed dam or
embankment shall be identified on each plan.

(d) Consideration shall be given to the possibility of mud flows,
rock-debris falls, or other landslides into the dam, embankment, or
impounded material.

(6) If the structure is Class B-moderate hazard or Class C-high
hazard under 405 KAR 7:040, Section 5, and 401 KAR 4:030, or if
the structure meets the size or other criteria of MSHA, 30 C.F.R.
77.216(a), each plan under subsections (2), (3), and (5) of this
section shall include a stability analysis of the structure. The stability
analysis shall include strength parameters, pore pressures, and
long-term seepage conditions. The plan shall also contain a
description of each engineering design assumption and calculation
with a discussion of each alternative considered in selecting the
specific design parameters and construction methods.

Section 35. MRP; Air Pollution Control. For all surface
operations associated with underground mining activities, the
application shall contain an air pollution control plan which includes
the following:

(1) An air quality monitoring program, if required by the cabinet,
to provide sufficient data to evaluate the effectiveness of the fugitive
dust control practices, under subsection (2) of this section to comply
with applicable federal and state air quality standards; and

(2) A plan for fugitive dust control practices, as required under
405 KAR 18:170.

Section 36. MRP; Fish and Wildlife Protection and
Enhancement. (1) Each application shall include a description of
how, to the extent possible using the best technology currently
available, the permittee will minimize disturbances and adverse
impacts on fish and wildlife and related environmental values,
including compliance with the Endangered Species Act, during the
surface coal mining and reclamation operations, and how
enhancement of these resources will be achieved where practicable.

(2) This description shall:

(a) Apply, at a minimum, to species and habitats identified under
Section 20 of this administrative regulation;

(b) Include protective measures that will be used during the
active mining phase of operation. Protective measures may include
the establishment of buffer zones, the selective location and special
design of haul roads and powerlines, and the monitoring of surface
water quality and quantity; and

(c) Include enhancement measures that will be used during the
reclamation and postmining phase of operation to develop aquatic
and terrestrial habitat. Enhancement measures may include
restoration of streams and other wetlands, retention of ponds and
impoundments, establishment of vegetation for wildlife food and
cover, and the replacement of perches and nest boxes. If the plan
does not include enhancement measures, a statement shall be
given explaining why enhancement is not practicable.

(3) Upon request, the cabinet shall provide the protection and
enhancement plan required under this section to the U.S.
Department of the Interior, Fish and Wildlife Service regional or field
office for their review. This information shall be provided within ten
(10) days of receipt of the request from the Service.

(4)(a) A fish and wildlife protection and enhancement plan shall
be required for amendments and revisions that:

1. Propose extension into a wetland,;

2. Propose significant disturbance in a new watershed in which
the area of surface operations and facilities or adjacent area, or
areas subject to probable impacts from underground workings,
including areas of probable subsidence, include an important
stream;

3. Seek to obtain a stream buffer zone variance under 405 KAR
18:060, Section 11, or seek to modify an existing stream buffer zone
variance;

4. Propose extension of the permit boundary that involves a new
surface disturbance of five (5) acres or more;

5. Involve new areas of surface operations and facilities or
adjacent areas, or areas subject to probable impacts from



VOLUME 41, NUMBER 317 SEPTEMBER 1, 2014

underground workings, including areas of probable subsidence,
likely to contain, or that could reasonably be expected to contain, a
state or federal endangered or threatened species or its critical
habitat; or

6. Propose extension of the coal extraction area associated with
an underground mine that may by subsidence or other means
impact a wetland, important stream, or stream that contains, or
could reasonably be expected to contain, a state or federal
endangered or threatened species or its critical habitat.

(b) For other amendments and revisions, a determination of
whether a protection and enhancement plan is necessary shall be
made on a case-by-case basis.

(5) This section shall apply to applications for permits,
amendments and revisions submitted to the cabinet on or after
November 17, 1992.

Section 37. MRP; Postmining Land Use. (1) Each plan shall
contain a description of the proposed land use or uses following
reclamation of the land to be affected within the proposed permit
area by surface operations and facilities, including:

(a) A discussion of the utility and capacity of the reclaimed land
to support a variety of alternative uses, and the relationship of the
proposed use to existing land use policies and plans;

(b) A discussion of how the proposed postmining land use is to
be achieved and the necessary support activities which may be
needed to achieve the proposed land use, including management
practices to be conducted during the liability period for the
commercial forest land, cropland (including hayland), and
pastureland land uses;

(c) If a land use different from the premining land use is
proposed, all supporting documentation required for approval of the
proposed alternative use under 405 KAR 18:220;

(d) A discussion of The consideration which has been given to
making all of the proposed underground mining activities consistent
with surface owner plans and applicable state and local land use
plans and programs;

(e) A copy of the comments concerning the proposed use from
the legal or equitable owner of record of the area to be affected by
surface operations and facilities and the state and local government
agencies, if any, which would have to initiate, implement, approve,
or authorize the proposed use of the land following reclamation.

(2) Approval of the initial postmining land use plan pursuant to
this section shall not preclude subsequent consideration and
approval of a revised postmining land use plan in accordance with
the applicable requirements of 405 KAR Chapters 7 through 24.

Section 38. MRP; Blasting. (1) Each application shall contain a
blasting plan for the proposed permit area explaining how the
applicant intends to comply with the requirements of 405 KAR
18:120. This plan shall include, at a minimum, information setting
forth the limitations the permittee will meet with regard to ground
vibration and airblast, the bases for the ground vibration and airblast
limitations, and the methods to be applied in controlling the adverse
effects of blasting operations.

(2) Each application shall contain a description of the systems to
be used to monitor compliance with the standards for ground
vibration and airblast including the types, capabilities, and
sensitivities of blast monitoring equipment and identification of the
monitoring procedures and locations.

(3) Blasting operations within 500 feet of active underground
mines require approval of the cabinet, MSHA, and the Kentucky
Office of Mine Safety and Licensing.

Section 39. Incorporation by Reference. (1) The following
material is incorporated by reference:

(a) "Standard Methods for the Examination of Water and
Wastewater®, (14th Edition, 1975), American Public Health
Association, American Water Works Association, and Water
Pollution Control Federation;

(b) "Corps of Engineers Wetlands Delineation Manual",
(January, 1987 Edition), U. S. Army Corps of Engineers;

(c) "U. S. Army Corps of Engineers Regulatory Guidance Letter
No. 90-7", (September 26, 1990), U. S. Army Corps of Engineers;

(d) "National Lists of Plant Species that Occur in Wetlands and
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Biological Reports and Summary", (May, 1988 Edition), Fish and
Wildlife Service, U. S. Department of the Interior; and

(e) "List of Hydric Soils of the United States, All Kentucky
Counties", (December, 1991 Edition), Soil Conservation Service, U.
S. Department of Agriculture;

(2) This material may be inspected, copied, or obtained at the
Department for Natural Resources, #2 Hudson Hollow, Frankfort,
Kentucky 40601, Monday through Friday, 8 a.m. to 4:30 p.m.

LEONARD K. PETERS, Secretary

APPROVED BY AGENCY: August 5, 2014

FILED WITH LRC: August 6, 2014 at 9 a.m.

CONTACT PERSON: Michael Mullins, Regulation Coordinator,
#2 Hudson Hollow, Frankfort, Kentucky 40601, phone (502) 564-
6940, fax (502) 564-5698, email Michael.Mullins@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Michael Mullins

(1) Provide a brief summary of:

(a) What this administrative regulation does: This administrative
regulation establishes requirements for the grant of a permit for
underground coal mining operations.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to establish the criteria to
grant an underground mining permit.

(c) How this administrative regulation conforms to the content of
the authorizing statutes: KRS 350.028(1) authorizes the cabinet to
promulgate administrative regulations relating to surface and
underground coal mining operations. KRS 350.060 authorizes the
cabinet to require a permit before coal mining can begin within the
Commonwealth. This administrative regulation establishes the
criteria for the issuance of a permit for underground mining
operations.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation establishes the criteria for the issuance of
an underground permit which is required by KRS 350.060.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amendment clarifies the process by which an entity
submits proof of right of entry procedures on proposed coal mines
sites with severed minerals.

(b) The necessity of the amendment to this administrative
regul ati on: This amendment is
position on right of entry for proposed coal mines sites with severed
minerals.

(c) How the amendment conforms to the content of the
authorizing statutes: KRS 350.060 authorizes the cabinet to require
a permit before coal mining can begin within the Commonwealth.
This amendment is <clarifies the
for proposed coal mines sites with severed minerals.

(d) How the amendment will assist in the effective administration
of the statutes: This amendment
right of entry for proposed coal mines sites with severed minerals.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: There are 332 permittees with active
permits that this administrative regulation could impact. They would
only be impacted if they requested a permit on properties where the
private mineral estate is severed from the private surface estate.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: This amendment simply clarifies an
applicantdés right to
by applicable state law.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
guestion (3): The cabinet is unable to determine the cost to each
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permit applicant. The nature of the dispute will ultimately determine
the cost associated with this amendment.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): The amendment will help a permit
applicant better understand the right of entry requirements for
permits involving severed mineral estates.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: This new administrative regulation will
significantly increase the cost to the Division of Mine Permits.

(b) On a continuing basis: Future costs would remain essentially
unchanged related to this amendment.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation: A
combination of general funds and restricted funds will be used.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: There will
not be a need to increase fees or funding related to this proposed
administrative regulation.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees: This
administrative regulation does not increase or establish any fees.

(9) TIERING: Is tiering applied? No. All entities that request a
permit involving severed minerals will be treated the same.

not

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

Contact Person: Michael Mullins

1. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? The Division of Mine
Permits.

2. Identify each state or federal statute or federal regulation that
requires or authorizes the action taken by the administrative
regulation. KRS 350.028, and 350.060.

3. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@ How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? This new
administrative regulation will not generate any new revenue for the
state or local government.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? This new
administrative regulation will not generate revenue in subsequent
years.

(c) How much will it cost to administer this program for the first
year? There will not be a cost increase associated with the
amendments to this administrative regulation.

(d) How much will it cost to administer this program for
subsequent years? Future costs would remain essentially
unchanged related to this amendment.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-): NA

Expenditures (+/-): NA

Other Explanation: NA

FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constituting the federal mandate.
30 C.F. R. Part 730

2. State Compliance Standards. KRS 350.060(3)(d).

3. Minimum or uniform standards contained in the federal
mandate. 30 C.F. R. Part 778.15.

4.  Will this administrative regulation impose stricter
requirements, or additional or different responsibilities or
requirements, than those required by the federal mandate? No. This
amendment will mirror the federal language
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5. Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. NA

STATEMENT OF EMERGENCY
907 KAR 15:005E

This emergency administrative regulation is being promulgated
in conjunction with 907 KAR 15:025E, Reimbursement provisions
and requirements regarding behavioral health services provided by
behavioral health service organizations and 907 KAR 15:020E,
Coverage provisions and requirements regarding behavioral health
services, to comply with a federal mandate. 907 KAR 15:020E and
907 KAR 15:025E are necessary to establish Kentucky Medicaid
Program coverage and reimbursement of behavioral health services
(including substance use disorder services) provided by behavioral
health service organizations. The Affordable Care Act mandates
coverage of substance use disorder services for all Medicaid
recipients (who meet qualifying criteria) and federal law requires
Medicaid Programs to ensure that recipients have access to
services. DMS is adding behavioral health service organizations to
the behavioral health provider base to ensure that there is an
adequate supply of providers to meet Medicaid recipient demand for
care i as federally required. 907 KAR 15:005E establishes
definitions used in 907 KAR 15:020E and 907 KAR 15:025E. This
action must be taken on an emergency basis to prevent a loss of
Medicaid federal funds and to meet a deadline for the promulgation
of an administrative regulation necessary under federal law and
regulation. This emergency administrative regulation differs from the
prior emergency administrative regulation filed with the Legislative
Research Commission on December 30, 2013 in that it defines
three (3) new terms 1i"behavioral health practitioner under
supervision", "billing supervisor”, and "certified alcohol and drug
counselor" 7 which are practitioners authorized to provide or
supervise services provided in behavioral health services
organizations (BHSOs). BHSOs are a new provider being created
via the aforementioned companion administrative regulations (907
KAR 15:020E and 907 KAR 15:025E). This emergency
administrative regulation shall be replaced by an ordinary
administrative regulation filed with the Regulations Compiler. The
ordinary administrative regulation is identical to this emergency
administrative regulation.

STEVEN L. BESHEAR, Governor
AUDREY TAYSE HAYNES, Secretary

CABINET FOR HEALTH AND FAMILY SERVICES

Department for Medicaid Services

Commi ssioner 6s
(Emergency Amendment)

Oof fice

907 KAR 15:005E. Definitions for 907 KAR Chapter 15.

RELATES TO: 194A.025(3)

STATUTORY AUTHORITY: KRS 194A.010(1), 194A.030(2),
194A.050(1), 205.520(3), 42 U.S.C. 1396a

EFFECTIVE: July 22, 2014

NECESSITY, FUNCTION, AND CONFORMITY: The Cabinet for
Health and Family Services, Department for Medicaid Services, has
responsibility to administer the Medicaid Program. KRS 205.520(3)
authorizes the cabinet, by administrative regulation, to comply with a
requirement that may be imposed or opportunity presented by
federal law to qualify for federal Medicaid funds. This administrative
regulation establishes the definitions for 907 KAR Chapter 15.

Section 1. Definitions. (1) "Advanced practice registered nurse"
or "APRN" is defined by KRS 314.011(7).

(2) "Approved behavioral health services provider" means a
provider that is:

(a) A physician;

(b) A psychiatrist;

(c) An advanced practice registered nurse;

(d) A physician assistant;

(e) A licensed psychologist;
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(f) A licensed psychological practitioner;

(g) A licensed clinical social worker;

(h) A licensed professional clinical counselor;

(i) A licensed marriage and family therapist;

(i) A licensed psychological associate;

(k) A marriage and family therapy associate;

() A certified social worker;

(m) A licensed professional counselor associate;

(n) A licensed professional art therapist; or

(o) A licensed professional art therapist associate.

(3) "Behavioral health practitioner under supervision" means an
individual who is:

(a)1. A licensed psychological associate;
. A licensed professional counselor associate;
. A certified social worker;
. A marriage and family therapy associate;
. A licensed professional art therapist associate;
. A licensed assistant behavior analyst;
. A physician assistant; or
. A certified alcohol and drug counselor; and

(b) Employed by or under contract with the same billing provider
as the billing supervisor.

(4) "Billing provider" means the individual who,[ef] group of
individual providers that, or organization that:

(a) Is authorized to bill the department or a managed care
organization for a service; and

(b) Is eligible to be reimbursed by the department or a managed
care organization for a service.

(5) "Billing supervisor" means an individual who is:

(a)l. A physician;

2. A psychiatrist;
. An advanced practice registered nurse;

. A licensed psychologist;

. A licensed clinical social worker;

. A licensed professional clinical counselor;
. A licensed psychological practitioner;

. A licensed marriage and family therapist;
. A licensed professional art therapist; or

10. A licensed behavior analyst; and

(b) Employed by or under contract with the same billing provider
as the behavioral health practitioner under supervision who renders
services under the supervision of the billing supervisor.

(6) "Certified alcohol and drug counselor' means an individual
who meets the requirements established in KRS 309.083.

(N[4)] "Certified social worker" means an individual who meets
the requirements established in KRS 335.080.

(8)[(5)] "Department" means the Department for Medicaid
Services or its designee.

(9)[¢6)] "Electronic signature" is defined by KRS 369.102(8).

(10)[€A] "Enrollee" means a recipient who is enrolled with a
managed care organization.

(11)[¢8)] "Face-to-face" means occurring:

(a) In person; or

(b) Via a real-time, electronic communication that involves two
(2) way interactive video and audio communication.

(12)[(9)] "Family peer support specialist" means an individual
who meets the requirements for a Kentucky family peer support
specialist established in 908 KAR 2:230.

(13)[(48)] "Federal financial participation" is defined by 42
C.F.R. 400.203.

(14) "Healthcare common procedure coding system" or
"HCPCS" means a collection of codes acknowledged by the Centers
for Medicare and Medicaid Services (CMS) that represents
procedures or items.

(15)[(21)] "Licensed assistant behavior analyst" is defined by
KRS 319C.010(7).

(16)[(+2)] "Licensed behavior analyst* is defined by KRS
319C.010(6).

(17)[¢23)] "Licensed clinical social worker" means an individual
who meets the licensed clinical social worker requirements
established in KRS 335.100.

(18)[(24)] "Licensed marriage and family therapist" is defined by
KRS 335.300(2).

(19)[¢25)] "Licensed professional art therapist" is defined by
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KRS 309.130(2).

(20)[(26)] "Licensed professional art therapist associate" is
defined by KRS 309.130(3).

(21)[(2A)] "Licensed professional clinical counselor” is defined
by KRS 335.500(3).

(22)[¢28)] "Licensed professional counselor associate" is defined
by KRS 335.500(4).

(23)[(49)] ‘"Licensed psychological
individual who:

(a)1. Currently possesses a licensed psychological associate
license in accordance with KRS 319.010(6); and

2. Meets the licensed psychological associate requirements
established in 201 KAR Chapter 26; or

(b) Is a certified psychologist.

(24)[26)] '"Licensed psychological
individual who:

(a) Meets the requirements established in KRS 319.053; or

(b) Is a certified psychologist with autonomous functioning.

(25)[21)] "Licensed psychologist" means an individual who:

(@) Currently possesses a licensed psychologist license in
accordance with KRS 319.010(6); and

(b) Meets the licensed psychologist requirements established in
201 KAR Chapter 26.

(26)[22)] "Managed care organization" means an entity for
which the Department for Medicaid Services has contracted to serve
as a managed care organization as defined in 42 C.F.R. 438.2.

(27)[€23)] "Marriage and family therapy associate" is defined by
KRS 335.300(3).

(28)[(24)] "Medically necessary" or "medical necessity" means
that a covered benefit is determined to be needed in accordance
with 907 KAR 3:130.

(29)[€25)] "Peer support specialist’ means an individual who
meets the peer specialist qualifications established in 908 KAR
2:220.

(30)[(26)] "Person-centered service plan" means a plan of
services for a recipient that meets the requirements established in
42 C.F.R. 441.540.

(BL)[2AH] "Physician" is defined by KRS 205.510(11).

(32)[{28)] "Physician assistant" is defined by KRS 311.840(3).

(33)[29)] "Provider" is defined by KRS 205.8451(7).

(34)[(38)] "Provider abuse" is defined by KRS 205.8451(8).

(35)[31)] "Provider group" means a group of more than one (1)
individually licensed practitioners who form a business entity to:

(a) Render health services; and

(b) Bill the Medicaid Program for services rendered to Medicaid
recipients.

(36)[(32)] "Recipient" is defined by KRS 205.8451(9).

(837)[€32)] "Recipient abuse" is defined by KRS 205.8451(10).

(38)[£33)] "Registered nurse" is defined by KRS 314.011(5).

(39)[(34)] "Youth peer support specialist" means an individual
who meets the requirements established for a Kentucky youth peer
support specialist established in 908 KAR 2:240.

associate” means an

practitioner” means an

LAWRENCE KISSNER, Commissioner
AUDREY TAYSE HAYNES, Secretary

APPROVED BY AGENCY: July 8, 2014

FILED WITH LRC: July 22, 2014 at 3 p.m.

CONTACT PERSON: Tricia Orme, tricia.orme@ky.gov, Office of
Legal Services, 275 East Main Street 5 W-B, Frankfort, Kentucky
40601, phone (502) 564-7905, fax (502) 564-7573.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Stuart Owen

(1) Provide a brief summary of:

(a) What this administrative regulation does: This administrative
regulation establishes the definitions for administrative regulations
located in 907 KAR Chapter 15. Chapter 15 contains Medicaid
administrative regulations regarding behavioral health services,
including substance wuse disorder services, provided by
independently enrolled providers (such as a licensed psychologist,
licensed professional clinical counselor, licensed clinical social
worker, licensed psychological practitioner, licensed marriage and
family therapist) rather than agency behavioral health service
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providers (such as a community mental health center, federally
qualified health center, or rural health clinic.)

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to establish the definitions for
administrative regulations located in 907 KAR Chapter 15. Chapter
15 contains Medicaid administrative regulations regarding
behavioral health services, including substance use disorder
services, provided by independent providers. The Department for
Medicaid Services (DMS) is expanding its scope of behavioral
health service coverage to include substance use disorder services
as a result of an Affordable Care Act mandate for Medicaid
programs to cover such services for all Medicaid recipients.
Currently, DMS covers such services for pregnant women and
children.

(c) How this administrative regulation conforms to the content of
the authorizing statutes: This administrative regulation conforms to
the content of the authorizing statutes by establishing the definitions
for administrative regulations located in 907 KAR Chapter 15.
Chapter 15 contains Medicaid administrative regulations regarding
behavioral health services, including substance use disorder
services, provided by independent providers.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation will assist in the effective administration of
the authorizing statutes by establishing the definitions for
administrative regulations located in 907 KAR Chapter 15. Chapter
15 contains Medicaid administrative regulations regarding
behavioral health services, including substance use disorder
services, provided by independent providers.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative

regulation: The amendment creates/inserts a definition for
"behavioral health practitioner under supervision”, "billing
supervisor", "certified alcohol and drug counselor", and "healthcare

common procedure coding system".

(b) The necessity of the amendment to this administrative
regulation: Inserting the four (4) new definitions is necessary to
define practitioners authorized to render services in a behavioral
health services organization or BHSO. A BHSO is a new category of
provider of behavioral health services of which the coverage and
reimbursement provisions are established in 907 KAR 15:020
(Coverage provisions and requirements regarding behavioral health
services) and 907 KAR 15:025 (Reimbursement provisions and
requirements regarding behavioral health services). Coverage and
reimbursement of BHSO services is necessary to comply with
federal mandates. Section 1302(b)(1)(E) of the Affordable Care Act
mandates that "essential health benefits" for Medicaid programs
include "mental health and substance use disorder services,
including behavioral health treatment" for all recipients. 42 U.S.C.
1396a(a)(23), is known as the freedom of choice of provider
mandate. This federal law requires the Medicaid Program to
"provide that (A) any individual eligible for medical assistance
(including drugs) may obtain such assistance from any institution,
agency, community pharmacy or person, qualified to perform the
service or services required (including an organization which
provides such services, or arranges for their availability, on a
prepayment basis), who undertakes to provide him such services."
42 U.S.C. 1396a(a)(10)(B) requires the Medicaid Program to ensure
that services are available to Medicaid recipients in the same
amount, duration, and scope. Expanding the provider base (to
include behavioral health services organizations) will help ensure
Medicaid recipient access to services statewide and reduce or
prevent the lack of availability of services due to demand exceeding
supply in any given area.

(c) How the amendment conforms to the content of the
authorizing statutes: The amendments after comments will conform
to the content of the authorizing statutes by defining terms utilized in
BHSO administrative regulations.

(d) How the amendment will assist in the effective administration
of the statutes: The amendments after comments will assist in the
effective administration of the authorizing statutes by defining terms
utilized in BHSO administrative regulations.

(3) List the type and number of individuals, businesses,
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organizations, or state and local government affected by this
administrative regulation: Medicaid recipients of behavioral health
services and BHSOs (as well as behavioral health practitioners who
work for BHSOs) will be affected by the amendment.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: No action is required by this
administrative regulation is it only contains definitions.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3). No cost is imposed.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3). Individuals will benefit due to terms
being defined.

(5) Provide an estimate of how much it will cost to implement
this administrative regulation:

(a) Initially: No cost is necessary to initially implement this
administrative regulation.

(b) On a continuing basis: No continuing cost is necessary to
implement this administrative regulation.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
The sources of revenue to be used for implementation and
enforcement of this administrative regulation are federal funds
authorized under Title XIX of the Social Security Act and state
matching funds comprised of general fund and restricted fund
appropriations.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: Neither an
increase in fees nor funding are necessary.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees: This
administrative regulation neither establishes nor directly or indirectly
increases any fees.

(9) Tiering: Is tiering applied? Tiering is neither applied nor
necessary as the administrative regulation establishes definitions for
Medicaid independent behavioral health services (including
substance use disorder services) and reimbursement.

FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constituting the federal mandate.
Section 1302(b)(1)(E) of the Affordable Care Act, 42 U.S.C.
1396a(a)(10)(B), and 42 U.S.C. 1396a(a)(23).

2. State compliance standards. KRS 194A.030(2) states, "The
Department for Medicaid Services shall serve as the single state
agency in the Commonwealth to administer Title XIX of the Federal
Social Security Act."

3. Minimum or uniform standards contained in the federal
mandate. There is no federal mandate to define Medicaid terms in
an administrative regulation; however, Section 1302(b)(1)(E) of the
Affordable Care Act mandates that "essential health benefits" for
Medicaid programs include "mental health and substance use
disorder services, including behavioral health treatment." 42 U.S.C.
1396a(a)(23), is known as the freedom of choice of provider
mandate. This federal law requires the Medicaid Program to
"provide that (A) any individual eligible for medical assistance
(including drugs) may obtain such assistance from any institution,
agency, community pharmacy or person, qualified to perform the
service or services required (including an organization which
provides such services, or arranges for their availability, on a
prepayment basis), who undertakes to provide him such services."
Medicaid recipients enrolled with a managed care organization may
be restricted to providers wit
provider network. The Centers for Medicare and Medicaid Services
(CMS) i the federal agency which oversees and provides the
federal funding forKent uc ky 6 s
the Department for Medicaid Services (DMS) the need for DMS to
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expand its behavioral health provider/practitioner base to comport
with the freedom of choice of provider requirement. 42 U.S.C.
1396a(a)(10)(B) requires the Medicaid Program to ensure that
services are available to Medicaid recipients in the same amount,
duration, and scope. Expanding the provider base will help ensure
Medicaid recipient access to services statewide and reduce or
prevent the lack of availability of services due to demand exceeding
supply in any given area.

4. Wil this administrative regulation impose stricter
requirements, or additional or different responsibilities or
requirements, than those required by the federal mandate? No.

5. Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. Stricter
requirements are not imposed.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? The Department for
Medicaid Services will be affected by this administrative regulation.

2. ldentify each state or federal regulation that requires or
authorizes the action taken by the administrative regulation. This
administrative regulation authorizes the action taken by this
administrative regulation.

3. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? None.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? None.

(c) How much will it cost to administer this program for the first
year? No cost is necessary to implement this administrative
regulation in the first year.

(d) How much will it cost to administer this program for
subsequent years? No cost is necessary in subsequent years to
implement this administrative regulation.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other explanation:

STATEMENT OF EMERGENCY
907 KAR 15:020E

This emergency administrative regulation is being promulgated
in conjunction with 907 KAR 15:025E, Reimbursement provisions
and requirements regarding behavioral health services provided by
behavioral health service organizations, to comply with a federal
mandate. 907 KAR 15:020E and 907 KAR 15:025E are necessary
to establish Kentucky Medicaid Program coverage and
reimbursement of behavioral health services (including substance
use disorder services) provided by behavioral health service
organizations. The Affordable Care Act mandates coverage of
substance use disorder services for all Medicaid recipients (who
meet qualifying criteria) and federal law requires Medicaid Programs
to ensure that recipients have access to services. DMS is adding
behavioral health service organizations to the behavioral health
provider base to ensure that there is an adequate supply of
providers to meet Medicaid recipient demand for care i as federally
required. This action must be taken on an emergency basis to
prevent a loss of Medicaid federal funds and to meet a deadline for
the promulgation of an administrative regulation necessary under
federal law and regulation. This emergency administrative regulation
shall be replaced by an ordinary administrative regulation filed with
the Regulations Compiler. The ordinary administrative regulation is
identical to this emergency administrative regulation.
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STEVEN L. BESHEAR, Governor
AUDREY TAYSE HAYNES, Secretary

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Medicaid Services
Division of Policy and Operations

(New Emergency Administrative Regulation)

907 KAR 15:020E. Coverage provisions and requirements
regarding services provided by behavioral health service
organizations.

RELATES TO: KRS 205.520, 42 U.S.C. 1396a(a)(10)(B), 42
U.S.C. 1396a(a)(23)

STATUTORY AUTHORITY: KRS 194A.030(2), 194A.050(1),
205.520(3)

EFFECTIVE: July 22, 2014

NECESSITY, FUNCTION, AND CONFORMITY: The Cabinet for
Health and Family Services, Department for Medicaid Services, has
a responsibility to administer the Medicaid Program. KRS
205.520(3) authorizes the cabinet, by administrative regulation, to
comply with any requirement that may be imposed or opportunity
presented by federal law to qualify for federal Medicaid funds. This
administrative regulation establishes the coverage provisions and
requirements regarding Medicaid Program behavioral health
services provided by behavioral health services organizations.

Section 1. General Coverage Requirements.
department to reimburse for a service covered under
administrative regulation, the service shall be:

(a) Medically necessary; and

(b) Provided:

1. To a recipient; and

2. By a behavioral health services organization that meets the
provider participation requirements established in Section 2 of this
administrative regulation.

(2)(a) Direct contact between a practitioner and a recipient shall
be required for each service except for a collateral service for a child
under the age of twenty-one (21) years if the collateral service is in
the childdés plan of care.

(b) A service that does not meet the requirement in paragraph
(a) of this subsection shall not be covered.

(3) A billable unit of service shall be actual time spent delivering
a service in a face-to-face encounter.

(4) A service shall be:

(a) Stated in the recipientods

(b) Provided in accordance with the recipie n't 6 s

(1) For the
this

Section 2. Provider Participation. (1) To be eligible to provide
services under this administrative regulation, a behavioral health
services organization shall:

(a) Be currently enrolled in the Kentucky Medicaid Program in
accordance with 907 KAR 1:672;

(b) Except as established in subsection (2) of this section, be
currently participating in the Kentucky Medicaid Program in
accordance with 907 KAR 1:671;

(c) Be licensed as a behavioral health services organization in
accordance with 902 KAR 20:430; and

(d) Have:

1. For each service it provides, the capacity to provide the full
range of the service as established in this administrative regulation;

2. Demonstrated experience in serving individuals with
behavioral health disorders;

3. The administrative capacity to ensure quality of services;

4. A financial management system that provides documentation
of services and costs; and

5. The capacity to document and maintain individual case
records.

(2) In accordance with 907 KAR 17:015, Section 3(3), a
behavioral health services organization which provides a service to
an enrollee shall not be required to be currently participating in the
fee-for-service Medicaid Program.

(3) A behavioral health services organization shall:

(a) Agree to provide services in compliance with federal and

treat.
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state laws regardless of age, sex, race, creed, religion, national
origin, handicap, or disability; and

(b) Comply with the Americans with Disabilities Act (42 U.S.C.
12101 et seq.) and any amendments to the Act.

Section 3. Covered Services. (1) Except as specified in the
requirements stated for a given service, the services covered may
be provided for a:

(a) Mental health disorder;

(b) Substance use disorder; or

(c) Co-occurring mental health and substance use disorders.

(2) The following services shall be covered under this
administrative regulation in accordance with the corresponding
following requirements:

(@) A screening, crisis intervention, or intensive outpatient
program services provided by:

. A licensed psychologist;

. A licensed psychological practitioner;

. A licensed clinical social worker;

. A licensed professional clinical counselor;
. A licensed professional art therapist;

. A licensed marriage and family therapist;

. A physician;

. A psychiatrist;

. An advanced practice registered nurse; or

10. A behavioral health practitioner under supervision except for
a licensed assistant behavior analyst;

(b) An assessment provided by:

. A licensed psychologist;

. A licensed psychological practitioner;

. A licensed clinical social worker;

. A licensed professional clinical counselor;
. A licensed professional art therapist;

. A licensed marriage and family therapist;
. A physician;

. A psychiatrist;

. An advanced practice registered nurse;

10. A licensed behavior analyst; or

11. A behavioral health practitioner under supervision except for
a certified alcohol and drug counselor;

(c) Psychological testing provided by:

1. A licensed psychologist;

2. A licensed psychological associate working under the
supervision of a licensed psychologist; or

3. A licensed psychological practitioner;

(d) Day treatment, mobile crisis services, or residential services
for substance use disorders provided by:

. A licensed psychologist;

. A licensed psychological practitioner;

. A licensed clinical social worker;

. A licensed professional clinical counselor;
. A licensed professional art therapist;

. A licensed marriage and family therapist;
. A physician;

. A psychiatrist;

. An advanced practice registered nurse;

10. A behavioral health practitioner under supervision except for
a licensed assistant behavior analyst; or

11. A peer support specialist working under the supervision of
an approved behavioral health services provider;

(e) Peer support provided by a peer support specialist working
under the supervision of an approved behavioral health service
provider;

(f) Individual outpatient therapy, group outpatient therapy, or
collateral outpatient therapy provided by:

. A licensed psychologist;

. A licensed psychological practitioner;

. A licensed clinical social worker;

. A licensed professional clinical counselor;
. A licensed professional art therapist;

. A licensed marriage and family therapist;
A physician;

. A psychiatrist;

. An advanced practice registered nurse;
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10. A licensed behavior analyst; or

11. A behavioral health practitioner under supervision except for
a certified alcohol and drug counselor;

(g) Family outpatient therapy provided by:

1. A licensed psychologist;

2. A licensed psychological practitioner;

3. Alicensed clinical social worker;

4. A licensed professional clinical counselor;

5. A licensed professional art therapist;

6. A licensed marriage and family therapist;

7. A physician;

8. A psychiatrist;
9. An advanced practice registered nurse; or
10. A behavioral health practitioner under supervision except for

a. Licensed assistant behavior analyst; or
b. Certified alcohol and drug counselor;
(h) Service planning provided by:
1. Alicensed psychologist;
. A licensed psychological practitioner;
. A licensed clinical social worker;
. A licensed professional clinical counselor;
. A licensed professional art therapist;
. A licensed marriage and family therapist;
. A physician;
. A psychiatrist;
. An advanced practice registered nurse;
10. A licensed behavior analyst; or
11. A behavioral health practitioner under supervision except for
a certified alcohol and drug counselor;
(i) A screening, brief intervention, and referral to treatment for a
substance use disorder provided by:
. A licensed psychologist;
. A licensed psychological practitioner;
. A licensed clinical social worker;
. A licensed professional clinical counselor;
. A licensed professional art therapist;
. A licensed marriage and family therapist;
. A physician;
. A psychiatrist;
. An advanced practice registered nurse; or
10. A behavioral health practitioner under supervision except for
a licensed assistant behavior analyst;
(j) Assertive community treatment provided by:
1. A licensed psychologist;
2. A licensed psychological practitioner;
3. Alicensed clinical social worker;
4. A licensed professional clinical counselor;
5. A licensed professional art therapist;
6. A licensed marriage and family therapist;
7
8
9
1
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. A physician;

. A psychiatrist;

. An advanced practice registered nurse;

0. A behavioral health practitioner under supervision except for

a. Licensed assistant behavior analyst; or
b. Certified alcohol and drug counselor;
11. A peer support specialist working under the supervision of
an approved behavioral health service provider; or
12. A community support associate;
(k) Comprehensive community support services provided by:
. A licensed psychologist;
. A licensed psychological practitioner;
. A licensed clinical social worker;
. A licensed professional clinical counselor;
. A licensed professional art therapist;
. A licensed marriage and family therapist;
. A physician;
. A psychiatrist;
. An advanced practice registered nurse;
10. A licensed behavior analyst;
11. A behavioral health practitioner under supervision except for
a certified alcohol and drug counselor; or
12. A community support associate; or

OCoo~NOUOIA, WNPE
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1) Therapeutic rehabilitation program services provided by:
. A licensed psychologist;

. A licensed psychological practitioner;

. A licensed clinical social worker;

. A licensed professional clinical counselor;

. A licensed professional art therapist;

. A licensed marriage and family therapist;

. A physician;

. A psychiatrist;

. An advanced practice registered nurse;

0. A behavioral health practitioner under supervision except for

P OO~NOUIAWNBE

a. Licensed assistant behavior analyst; or

b. Certified alcohol and drug counselor; or

11. A peer support specialist working under the supervision of
an approved behavioral health services provider.

(3)(a) A screening shall:

1. Be the determination of the likelihood that an individual has a
mental health disorder, substance use disorder, or co-occurring
disorders;

2. Not establish the presence or specific type of disorder; and

3. Establish the need for an in-depth assessment.

(b) An assessment shall:

1. Include gathering information and engaging in a process with
the individual that enables the practitioner to:

a. Establish the presence or absence of a mental health
disorder, substance use disorder, or co-occurring disorders;

b. Determine the individual

c. |dentify the indi vi dual 6s strengths
affect the treatment and recovery processes; and

d. Engage the individual in developing an appropriate treatment
relationship;

2. Establish or rule out the existence of a clinical disorder or
service need;

3. Include working with the individual to develop a treatment and
service plan; and

4. Not include psychological or psychiatric evaluations or
assessments.

(c) Psychological testing shall include:

1. A psychodiagnostic assessment of personality,
psychopathology, emotionality, or intellectual disabilities; and

2. Interpretation and a written report of testing results.

(d) Crisis intervention:

1. Shall be a therapeutic intervention for the purpose of
immediately reducing or eliminating the risk of physical or emotional
harm to:

a. The recipient; or

b. Another individual;

2. Shall consist of clinical intervention and support services
necessary to provide integrated crisis response, crisis stabilization
interventions, or crisis prevention activities for individuals;

3. Shall be provided:

a.Onsite at the behavioral hea

b. As an immediate relief to the presenting problem or threat;
and

c. In a face-to-face, one (1) on one (1) encounter between the
provider and the recipient;

4. Shall be followed by a referral to non-crisis services if
applicable; and

5. May include:

a. Further service prevention planning including:

(i) Lethal means reduction for suicide risk; or

(i) Substance use disorder relapse prevention; or

b. Verbal de-escalation, risk assessment, or cognitive therapy.

(e) Mobile crisis services shall:

1. Be available twenty-four (24) hours a day, seven (7) days a
week, every day of the year;

2. Be provided for a duration of less than twenty-four (24) hours;

3. Not be an overnight service; and

4. Be a crisis response in a home or community setting to
provide an immediate evaluation, triage, and access to behavioral
health services including treatment and supports to:

(i) Reduce symptoms or harm; or

(ii) Safely transition an individual in an acute crisis to the
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appropriate least restrictive level of care.

(1. Day treatment shall be a non-residential, intensive
treatment program for a child under the age of twenty-one (21)
years who has:

a. A mental health disorder, substance use disorder, or co-
occurring mental health and substance use disorders; and

b. A high risk of out-of-home placement due to a behavioral
health issue.

2. Day treatment shall:

a. Consist of an organized, behavioral health program of
treatment and rehabilitative services for an individual with a
substance use disorder, mental health disorder, or co-occurring
mental health and substance use disorders;

b. Include:

(i) Individual outpatient therapy, family outpatient therapy, or
group outpatient therapy;

(i) Behavior management and social skills training;

(iii) Independent living skills that correlate to the age and
development stage of the recipient; or

(iv) Services designed to explore and link with community
resources before discharge and to assist the recipient and family
with transition to community services after discharge; and

c. Be provided:

(i) In collaboration with the education services of the local
education authority including those provided through 20 U.S.C. 1400
et seq. (Individuals with Disabilities Education Act) or 29 U.S.C. 701
et seq. (Section 504 of the Rehabilitation Act);

e a(i) Omsehwdl days anmd duririy acheglded school breaks;

pr(dbliem|ar eaor dh atat nvadyalizediedubationah e

plan if the recipient has an individualized educational plan;

(iv) Under the supervision of a licensed or certified behavioral
health practitioner or a behavioral health practitioner working under
clinical supervision; and

(v) With a linkage agreement with the local education authority
that specifies the responsibilities of the local education authority and
the day treatment provider.

3. To provide day treatment services, a behavioral health
services organization shall have:

a. The capacity to employ staff authorized to provide day
treatment services in accordance with this section and to coordinate
the provision of services among team members; and

b. Knowledge of substance use disorders.

4. Day treatment shall not include a therapeutic clinical service
thati s i ncl ud e ddividualized edudniioh plad.s i

(g)1. Peer support services shall:

a. Be social and emotional support that is provided by an
individual who is experiencing a mental health disorder, substance
use disorder, or co-occurring mental health and substance use
disorders to a recipient by sharing a similar mental health disorder,
substance use disorder, or co-occurring mental health and
substance use disorders in order to bring about a desired social or
personal change;

h Is Beram évidemce-based gractice;z at i onods of fi

c. Be structured and scheduled non-clinical therapeutic activities
with an individual recipient or a group of recipients;

d. Be provided by a self-identified consumer, parent, or family
member:

(i) Of a child consumer of mental health disorder services,
substance use disorder services, or co-occurring mental health
disorder services and substance use disorder services; and

(i) Who has been trained and certified in accordance with 908
KAR 2:220, 908 KAR 2:230, or 908 KAR 2:240;

e. Promote socialization, recovery, self-advocacy, preservation,
and enhancement of community living skills for the recipient;

f. Be coordinated within the context of a comprehensive,
individualized treatment plan developed through a person-centered
planning process;

g. Be identified tmantpamerd r eci
h. Be designed t o directly
individuali zed goals as specified in

2. To provide peer support services, a behavioral health
services organization shall:

a. Have demonstrated:

(i) The capacity to provide peer support services for the

—

ce,;

reci

oo ®

=]
-

= O



VOLUME 41, NUMBER 317 SEPTEMBER 1, 2014

behavioral health population being served including the age range of
the population being served; and

(ii) Experience in serving individuals with behavioral health
disorders;

b. Employ peer support specialists who are qualified to provide
peer support services in accordance with 908 KAR 2:220, 908
2:230, or 908 2:240;

c. Use an approved behavioral health services provider to
supervise peer support specialists;

d. Have the capacity to coordinate the provision of services
among team members; and

e. Have the capacity to provide on-going continuing education
and technical assistance to peer support specialists.

(h)1. Intensive outpatient program services shall:

a. Be an alternative to or transition from inpatient hospitalization
or partial hospitalization for a mental health disorder, substance use
disorder, or co-occurring disorders;

b. Offer a multi-modal, multi-disciplinary structured outpatient
treatment program that is significantly more intensive than individual
outpatient therapy, group outpatient therapy, or family outpatient
therapy;

c. Be provided at least three (3) hours per day at least three (3)
days per week; and

d. Include:

() Individual outpatient therapy, group outpatient therapy, or
family outpatient therapy unless contraindicated,;

(ii) Crisis intervention; or

(iii) Psycho-education.

2. During psycho-educati on t
member shall be:

a. Provided withknowl edge regarding
the causes of the condition, and the reasons why a particular
treatment might be effective for reducing symptoms; and

b. Taught how to cope with t
in a successful manner.

3. An intensive outpatient program services treatment plan shall:

a. Be individualized; and

b. Focus on stabilization and transition to a lesser level of care.

4. To provide intensive outpatient program services,
behavioral health services organization shall have:

a. Access to a board-certified or board-eligible psychiatrist for
consultation;

b. Access to a psychiatrist, other physician, or advanced
practiced registered nurse for medication prescribing and
monitoring;

c. Adequate staffing to ensure a minimum recipient-to-staff ratio
of ten (10) recipients to one (1) staff person;

d. The capacity to provide services utilizing a recognized
intervention protocol based on nationally accepted treatment
principles; and

e. The capacity to employ staff authorized to provide intensive
outpatient program services in accordance with this section and to
coordinate the provision of services among team members.

(i) Individual outpatient therapy shall:

1. Be provided to promote the:

a. Health and wellbeing of the individual; and

b. Recovery from a substance use disorder, mental health
disorder, or co-occurring mental health and substance use
disorders;

2. Consist of:

a. A face-to-face, one (1) on one (1) encounter between the
provider and recipient; and

b. A behavioral health therapeutic intervention provided in
accordance withtherec i pi ent 6s i denti fied

3. Be aimed at:

a. Reducing adverse symptoms;

b. Reducing or eliminating the presenting problem of the
recipient; and

c¢. Improving functioning; and

4. Not exceed three (3) hours per day unless additional time is
medically necessary.

())1. Group outpatient therapy shall:

a. Be a behavioral health therapeutic intervention provided in

accordance with a r énmentpanent 6s

he recipi
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b. Be provided to promote the:
(i) Health and wellbeing of the individual; and
(i) Recovery from a substance use disorder, mental health

disorder, or co-occurring mental health and substance use
disorders;
c. Consist of a face-to-face behavioral health therapeutic

interventi
treatment plan;

d. Be provided to a recipient in a group setting:

(i) Of nonrelated individuals; and

(i) Not to exceed twelve (12) individuals in size;

e. Focus on the psychological needs of the recipients as
evidenced in each recipientos

f. Center on goals including building and maintaining healthy
relationships, personal goals setting, and the exercise of personal
judgment;

g. Not include physical exercise, a recreational activity, an
educational activity, or a social activity; and

h. Not exceed three (3) hours per day per recipient unless
additional time is medically necessary.

2. The group shall have a:

a. Deliberate focus; and

b. Defined course of treatment.

3. The subject of group outpatient therapy shall relate to each
recipient participating in the group.

4. The provider shall keep individual notes regarding each
recipi ent within the group and wit

(k)1. Family outpatient therapy shall consist of a face-to-face
behawvaral heakthahierppelgimintedventioh povided: y

a. Through scheduled therapeutic visits between the therapist
arnedc itpheent &ci pii @agmoand, at |l east
family; and

b. To address issues interfering with the relational functioning of

on provided in

hin

one

theefanmilyp and tot iMpsoved interpersama irefatiomships ovithindthet i o n

reci pientdés home environment.

2. A family outpatient therapy session shall be billed as one (1)
service regardless of the number of individuals (including multiple
members from one (1) family) who participate in the session.

3. Family outpatient therapy shall:

a. Be provided to promote the:

(i) Health and wellbeing of the individual; or

(i) Recovery from a substance use disorder, mental health
disorder, or co-occurring mental health and substance use
disorders; and

b. Not exceed three (3) hours per day per individual unless
additional time is medically necessary.

(1. Collateral outpatient therapy shall:

a. Consist of a face-to-face behavioral health consultation:

(i) With a parent or caregiver of a recipient, household member
of a recipient, legal representative of a recipient, school personnel,
treating professional, or other person with custodial control or
supervision of the recipient; and

(ii) That is
plan;

b. Not be reimbursable if the therapy is for a recipient who is at
least twenty-one (21) years of age; and

c. Not exceed three (3) hours per day per individual unless
additional time is medically necessary.

2. Consent t o di s ctmenswithaanyr person
other than a parent or legal guardian shall be signed and filed in the
recipientés health record.

(m)1. Service planning shall:

a. Involve assisting a recipient in creating an individualized plan

provided in

t rfer sservicesnneederd | fa@ mMmaximum reduction of a mental health

i d ehodpitalf i e d
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disability;

b. Involve restoring a recipient's functional level to the recipient's
best possible functional level; and

c. Be performed using a person-centered planning process.

2. A service plan:

a. Shall be directed by the recipient;

b. Shall include practitioners of the recipie nt 6 s

c. May include:

(i) A mental health advance directive being filed with a local
trea
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(ii) A crisis plan; or (o) Screening, brief intervention, and referral to treatment for a

(iii) A relapse prevention strategy or plan. substance use disorder shall:

(n)1. Residential services for substance use disorders shall: 1. Be an evidence-based early intervention approach for an

a. Be provided in a twenty-four (24) hour per day unit that is a individual with non-dependent substance use to provide an effective
live-in facility that offers a planned and structured regimen of care strategy for intervention prior to the need for more extensive or
aimed to treat individuals with addiction or co-occurring mental specialized treatment; and
health and substance use disorders; 2. Consist of:

b. Be short or long-term to provide intensive treatment and skills a. Using a standardized screening tool to assess an individual
building in a structured and supportive environment; for risky substance use behavior;

c. Assist an individual in abstaining from alcohol or substance b. Engaging a recipient, who demonstrates risky substance use
use and in entering alcohol or drug addiction recovery; behavior, in a short conversation and providing feedback and

d. Assist a recipient in making necessary changes in the advice; and
recipientds | i fienttdlicedrig: arbitokol-fted) e r e c icpReferring a recipient to additional mental health disorder,

e. Be provided under the medical direction of a physician; substance use disorder, or co-occurring disorders services if the

f. Provide continuous nursing services; recipient is determined to need additional services to address

g. Be based on individual need and may include: substance use.

(i) A screening; (p)1. Assertive community treatment shall:

(i) An assessment; a. Be an evidence-based psychiatric rehabilitation practice

(iii) Service planning; which provides a comprehensive approach to service delivery for

(iv) Individual outpatient therapy; individuals with a serious mental illness; and

(v) Group outpatient therapy; b. Include:

(vi) Family outpatient therapy; or (i) Assessment;

(vii) Peer support; and (i) Treatment planning;

h. Be provided in accordance with 908 KAR 1:370. (iii) Case management;

2. The physical structure in which residential services for (iv) Psychiatric services;
substance use disorders is provided shall: (v) Medication prescribing and monitoring;

a. Have more than eight (8) but less than seventeen (17) beds; (vi) Individual outpatient therapy;
and (vii) Family outpatient therapy;

b. Not be part of multiple units comprising one (1) facility with (viii) Group outpatient therapy;
more than sixteen (16) beds in aggregate. (ix) Mobile crisis services;

3. A short-term length-of-stay for residential services for (x) Crisis intervention;
substance use disorders: (xi) Mental health consultation; or

a. Shall be less than thirty (30) days in duration; (xii) Family support and basic living skills.

b. Shall include planned clinical program activities constituting at 2.a. Mental health consultation shall involve brief, collateral
least fifteen (15) hours per week of structured professionally- interactions with other treating professionals who may have
directed treatment activities to: information for the purpose of treatment planning and service

(i) Stabilize a recipientds subdeliveynce use disorder; and

(i) Help the recipient develop and apply recovery skills; and b. Family support shall involve the assertive community

c. May include the services listed in subparagraph 1.gh. of this treat ment t eamods wor ki ng wi t h t he r
paragraph. systems to improve family relations in order to:

4. A long-term length-of-stay for residential services for (i) Reduce conflict; and
substance use disorders: (ii) Il ncrease t he recipientos aut

a. Shall be between thirty (30) days and ninety (90) days in functioning.
duration; c. Basic living skills shall be rehabilitative services focused on

b. Shall include planned clinical program activities constituting at teaching activities of daily living necessary to maintain independent
least forty (40) hours per week of structured professionally-directed functioning and community living.
treatment activities to: 3. To provide assertive community treatment services, a

(i) Stabilize a recipientds s ublsehasorathealtussreiceslarganizatidneshatl: a n d

(i) Help the recipient develop and apply recovery skills; and a. Employ at least one (1) team of multidisciplinary

c. May include the services listed in subparagraph 1.g. of this professionals:
paragraph. (i) Led by a qualified mental health professional; and

5. Residential services for substance use disorders shall not (ii) Comprised of at least four (4) full-time equivalents including a
include: prescriber, a nurse, an approved behavioral health services

a. Room and board; provider, a case manager, or a co-occurring disorder specialist;

b. Educational services; b . Have adequate staffing to ensur ¢

c. Vocational services; size exceeds ten (10) participants per team member (for example, if

d. Job training services; the team includes five (5) individuals, the caseload for the team shall

e. Habilitation services; not exceed fifty (50) recipients);

f. Services to an inmate in a public institution pursuant to 42 c. Have the capacity to:

C.F.R. 435.1010; (i) Employ staff authorized to provide assertive community

g. Services to an individual residing in an institution for mental treatment services in accordance with this paragraph;
diseases pursuant to 42 C.F.R. 435.1010; (i) Coordinate the provision of services among team members;

h. Recreational activities; (iii) Provide the full range of assertive community treatment

i. Social activities; or services as stated in this paragraph; and

j. Services required to be covered elsewhere in the Medicaid (iv) Document and maintain individual case records; and
state plan. d. Demonstrate experience in serving individuals with persistent

6. To provide residential services for substance use disorders, a and serious mental illness who have difficulty living independently in
behavioral health services organization shall: the community.

a. Have the capacity to employ staff authorized to provide (q)1. Comprehensive community support services shall:
services in accordance with this section and to coordinate the a. Be activities necessary to allow an individual to live with
provision of services among team members; and maximum independence in the community;

b. Be licensed as a non-medical and non-hospital based alcohol b. Be intended to ensure successful community living through
and other drug abuse treatment program in accordance with 908 t he utilization of skills training
KAR 1:370. treatment plan; and
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c. Consist of using a variety of psychiatric rehabilitation
techniques to:

(i) Improve daily living skills;

(i) Improve self-monitoring of symptoms and side effects;

(i) Improve emotional regulation skills;

(iv) Improve crisis coping skills; and

(v) Develop and enhance interpersonal skills.

2. To provide comprehensive community support services, a
behavioral health services organization shall:

a. Have the capacity to employ staff authorized pursuant to 908
KAR 2:250 to provide comprehensive community support services in
accordance with subsection (2)(k) of this section and to coordinate
the provision of services among team members; and

b. Meet the requirements for comprehensive community support
services established in 908 KAR 2:250.

(1. Therapeutic rehabilitation program services shall be:

a. A rehabilitative service for an:

(i) Adult with a serious mental illness; or

(i) Individual under the age of twenty-one (21) years who has a
serious emotional disability; and

b. Designed to maximize the reduction of a mental health
disability and the restoration
individual 6s bestvelpossi bl e

2. A recipient in a therapeutic rehabilitation program shall
establish the recipientods
centered service plan.

3. A therapeutic rehabilitation program shall:

a. Be delivered using a variety of psychiatric rehabilitation
techniques;

b. Focus on:

(i) Improving daily living skills;

(i) Self-monitoring of symptoms and side effects;

(iiiy Emotional regulation skills;

(iv) Crisis coping skill; and

(v) Interpersonal skills; and

c. Be delivered individually or in a group.

(4)(a) The requirements established in 908 KAR 1:370 shall
apply to any provider of a service to a recipient for a substance use
disorder or co-occurring mental health disorder and substance use
disorder.

(b) The detoxification program requirements established in 908
KAR 1:370 shall apply to a provider of a detoxification service.

(5) The extent and type of a screening shall depend upon the
problem of the individual seeking or being referred for services.

(6) A diagnosis or clinical impression shall be made using
terminology established in the most current edition of the American
Psychiatric Association Diagnostic and Statistical Manual of Mental
Disorders.

(7) The department shall not reimburse for a service billed by or
on behalf of an entity or individual who is not a billing provider.

Section 4. Additional Limits and Non-covered Services or
Activities. (1)(a) Except as established in paragraph (b) of this
subsection, unless a diagnosis is made and documented in the
reci pi eioatrécerd witlendthree (3) visits, the service shall not
be covered.

(b) The requirement established in paragraph (a) of this
subsection shall not apply to:

1. Mobile crisis services;

2. Crisis intervention;

3. A screening; or

4. An assessment.

(2) For a recipient who is receiving residential services for
substance use disorders, the following shall not be billed or
reimbursed for the same date of service for the recipient:

(a) A screening;

(b) An assessment;

(c) Service planning;

(d) A psychiatric service;

(e) Individual outpatient therapy;

(f) Group outpatient therapy;

(g) Family outpatient therapy; or

(h) Peer support services.

(3) For a recipient who is receiving assertive community

of
functi
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treatment, the following shall not be billed or reimbursed for the
same date of service for the recipient:

(a) An assessment;

(b) Case management;

(c) Individual outpatient therapy;

(d) Group outpatient therapy;

(e) Peer support services; or

(f) Mobile crisis services.

(4) The department shall not reimburse for both a screening and
a screening, brief intervention, and referral to treatment for a
substance use disorder provided to a recipient on the same date of
service.

(5) The following services or activities shall not be covered
under this administrative regulation:

(a) A service provided to:

1. Aresident of:

a. A nursing facility; or

b. An intermediate care facility for individuals with an intellectual

disability;
2. An inmate of a federal, local, or state:
a. Jail;
tb.lDetention center;iod ual 6 s functional
0 rcaPrrison; @&
3. An individual with an intellectual disability without

t he

(b) Psychiatric or psychological testing for another agency,
including a court or school, that does not result in the individual
receiving psychiatric intervention or behavioral health therapy from
the behavioral health services organization;

(c) A consultation or educational service provided to a recipient
or to others;

(d) A telephone call, an email, a text message, or other
electronic contact that does not meet the requirements stated in the
definition of "face-to-face";

(e) Travel time;

() A field trip;

(9) A recreational activity;

(h) A social activity; or

(i) A physical exercise activity group.

(6)(a) A consultation by one (1) provider or professional with
another shall not be covered under this administrative regulation.

(b) A third party contract shall not be covered under this
administrative regulation.

(7) A billing supervisor arrangement between a billing supervisor
and a behavioral health practitioner under supervision shall not
violate the supervision rules or policies of the respective
professional licensure boards governing the billing supervisor and
the behavioral health practitioner under supervision.

Section 5. No Duplication of Service. (1) The department shall
not reimburse for a service provided to a recipient by more than one
(1) provider, of any program in which the service is covered, during
the same time period.

(2) For example, if a recipient is receiving a behavioral health
service from an independent behavioral health provider, the
department shall not reimburse for the same service provided to the
same recipient during the same time period by a behavioral health
services organization.

Section 6. Records Maintenance, Documentation, Protection,
and Security. (1) A behavioral health services organization shall
maintain a current health record for each recipient.

(2)(a) A health record shall document each service provided to
the recipient including the date of the service and the signature of
the individual who provided the service.

(b) The individual who provided the service shall date and sign
the health record on the date that the individual provided the
service.

(3) A health record shall:

(a) Include:

1. An identification and intake record including:

a. Name;

b. Social Security number;

c. Date of intake;

|l evel
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d. Home (legal) address; b. Supervising professionalds evalu
e. Health insurance or Medicaid information; provided to the recipient.
f. Referral source and address of referral source; (6) Immediately following a screening of a recipient, the
g. Primary care physician and address; practitioner shall perform a disposition related to:
h. The reason the individual is seeking help including the (a) A provisional diagnosis;
presenting problem and diagnosis; (b) A referral for further consultation and disposition, if
i. Any physical health diagnosis, if a physical health diagnosis applicable; or
exists for the individual, and information regarding: (c)1. If applicable, termination of services and referral to an
(i) Where the individual is receiving treatment for the physical outside source for further services; or
health diagnosis; and 2. If applicable, termination of services without a referral to
(ii) The physical health provider; and further services.
j- The name of the informant and any other information deemed (7)(a) The treatment plan of a recipient who continues to receive
necessary by the behavioral health services organization to comply services shall be reviewed at least once every six (6) months.
with the requirements of: (b) Any change to a recillpheent 6s 1
(i) This administrative regulation; documented, signed, and dated by the rendering practitioner.
(i) The behavioral heal th s e r v(B)@e\stes regargliagrsénzcesttoiacenigient shalli censur e
board; 1. Be organized in chronological order;
(iii) State law; or 2. Be dated;
(iv) Federal law; 3. Be titled to indicate the service rendered;
2. Documentation of the: 4. State a starting and ending time for the service; and
a. Screening; 5. Be recorded and signed by the rendering practitioner and
b. Assessment if an assessment was performed; include the professional title (for example, licensed clinical social
c. Disposition if a disposition was performed; and worker) of the provider.
d. Six (6) month review of a r eci(pinigasttyped signatwes,tonseamded sighatures skadl nohbet i me
a six (6) month review occurs; accepted.
3. A complete history including mental status and previous (c) Telephone contacts, family collateral contacts not covered
treatment; under this administrative regulation, or other non-reimbursable
4. An identification sheet; contacts shall:
5. A consent for treatment sheet that is accurately signed and 1. Be recorded in the notes; and
dated; and 2. Not be reimbursable.
6. The individual s stated pur po s(®(a)ffAderminatieresummargshaller vi ces; and
(b) Be: 1. Be required, upon termination of services, for each recipient
1. Maintained in an organized central file; who received at least three (3) service visits; and
2. Furnished to the: 2. Contain a summary of the significant findings and events
a. Cabinet for Health and Family Services upon request; or during the course of treatment including the:
b. Managed care organization in which the recipient is enrolled a. Final assessment regarding the progress of the individual
upon request if the recipient is enrolled with a managed care toward reaching goals andobj ecti ves established in
organization; treatment plan;
3. Made available for inspection and copying by: b. Final diagnosis of clinical impression; and
a. Cabinet for Health and Family cSerlvndievwiod weelrésso ncneendi toiron upon t er mi
b. Personnel of the managed care organization in which the (b) A health record relating to an individual who terminated from
recipient is enrolled if the recipient is enrolled with a managed care receiving services shall be fully completed within ten (10) days
organization; following termination.
4. Readily accessible; and (20) I'f an individual 6s case is reo
5. Adequate for the purpose of establishing the current terminating services for the same or related issue, a reference to the
treatment modality and progress of the recipient if the recipient prior case history with a note regarding the interval period shall be
received services beyond a screening. acceptable.
(4) Documentation of a screening shall include: (11) If a recipient is transferred or referred to a health care
(a) Information relat i ve t o the indi vi du afadity orsother tpewder rfoe gatee® ttreatinemt; the transferring
services; and behavioral health services organization shall, within ten (10)
(b) Other stated personal or health concerns if other concerns business days of the transfer or ref
are stated. records in a manner that compl i es with the record
(5) (a) A behavioral heal th s disclosure requirements@sestablishet in ormequeedbyr ot e s
regarding a recipient shall: (a)1. The Health Insurance Portability and Accountability Act;
1. Be made within forty-eight (48) hours of each service visit; 2.42 U.S.C. 1320d-2 to 1320d-8; and
and 3.45 C.F.R. Parts 160 and 164; or
2. Describe the: (b)1. 42 U.S.C. 290 ee-3; and
a. Reci pientds symptoms or behavi2od2CFRRadZti on to treatment, and
attitude; (12) (a) | f a behavioral heal th ser\
b. Therapistds intervention; Program participation status changes as a result of voluntarily
c. Changes in the treatment plan if changes are made; and terminating from the Medicaid Program, involuntarily terminating
d. Need for continued treatment if continued treatment is from the Medicaid Program, a licensure suspension, or death of an
needed. owner or deaths of owners, the health records of the behavioral
(b)1. Any edit to notes shall: health services organization shall:
a. Clearly display the changes; and 1. Remain the property of the behavioral health services
b. Be initialed and dated by the person who edited the notes. organization; and
2. Notes shall not be erased or illegibly marked out. 2. Be subject to the retention requirements established in
(c)1. Notes recorded by a practitioner working under supervision subsection (13) of this section.
shall be co-signed and dated by the supervising professional. (b) A behavioral health services organization shall have a
2. If services are provided by a practitioner working under written plan addressing how to maintain health records in the event
supervision, there shall be a monthly supervisory note recorded by of death of an owner or deaths of owners.
the supervising professional reflecting consultations with the (13)(a) Except as established in paragraph (b) or (c) of this
practitioner working under supervision concerning the: subsection, a targeted case management service shall maintain a
a. Case; and case record regarding a recipient for at least six (6) years from the
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date of the service or until any audit dispute or issue is resolved
beyond six (6) years.

(b) After a
provider shall
following periods:

1. Six (6) years unless the recipient is a minor; or

2. If the recipient is a minor, three (3) years after the recipient
reaches the age of majority under state law.

(c) If the Secretary of the United States Department of Health
and Human Services requires a longer document retention period
than the period referenced in paragraph (a) of this section, pursuant
to 42 C.F.R. 431.17, the period established by the secretary shall be
the required period.

(14)(a) A behavioral health services organization shall comply
with 45 C.F.R. Chapter 164.

(b) All information contained in a health record shall:

1. Be treated as confidential;

2. Not be disclosed to an unauthorized individual; and

3. Be disclosed to an authorized representative of:

a. The department; or

b. Federal government.

(c)1. Upon request, a behavioral health services organization
shall provide to an authorized representative of the department or
federal government information requested to substantiate:

a. Staff notes detailing a service that was rendered;

b. The professional who rendered a service; and

c. The type of service rendered and any other requested
information necessary to determine, on an individual basis, whether
the service is reimbursable by the department.

2. Failure to provide information referenced in subparagraph 1
of this paragraph shall result in denial of payment for any service
associated with the requested information.

reci pientos

maintain the re

Section 7. Medicaid Program Participation Compliance. (1) A
behavioral health services organization shall comply with:

(a) 907 KAR 1:671;

(b) 907 KAR 1:672; and

(c) All applicable state and federal laws.

(2)(a) If a behavioral health services organization receives any
duplicate payment or overpayment from the department, regardless
of reason, the behavioral health services organization shall return
the payment to the department.

(b) Failure to return a payment to the department in accordance
with paragraph (a) of this section may be:

1. Interpreted to be fraud or abuse; and

2. Prosecuted in accordance with applicable federal or state law.

(3)(@) When the department makes payment for a covered
service and the behavioral health services organization accepts the
payment:

1. The payment shall be considered payment in full;

2. A bill for the same service shall not be given to the recipient;
and

3. Payment from the recipient for the same service shall not be
accepted by the behavioral health services organization.

(b)1. A behavioral health services organization may bill a
recipient for a service that is not covered by the Kentucky Medicaid
Program if the:

a. Recipient requests the service; and

b. Behavioral health services organization makes the recipient
aware in advance of providing the service that the:

(i) Recipient is liable for the payment; and

(ii) Department is not covering the service.

2. If a recipient makes payment for a service in accordance with
subparagraph 1 of this paragraph, the:

a. Behavioral health services organization shall not bill the
department for the service; and

b. Department shall not:

(i) Be liable for any part of the payment associated with the
service; and

(i) Make any payment to the behavioral health services
organization regarding the service.

(4)(a) A behavioral health services organization shall attest by
the behavior a | heal th services
representat i ve6s signature that any

death

ci

organi zationos
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valid and submitted in good faith.
(b) Any claim and substantiating record associated with a

senvice shdllibe subjeat toquadit bytheo m s er vi ces,
p i B bapdrtsientroeits desigdee;f or t he | ongest

2. Cabinet for Health and Family Services, Office of Inspector
General, or its designee;

3. Kentucky Office of Attorney General or its designee;

4. Kentucky Office of the Auditor for Public Accounts or its
designee; or

5. United States General Accounting Office or its designee.

(c) If a behavioral health services organization receives a
request from the department to provide a claim, related information,
related documentation, or record for auditing purposes, the
behavioral health services organization shall provide the requested
information to the department within the timeframe requested by the
department.

(d)1. All services provided shall be subject to review for recipient
or provider abuse.

2. Willful abuse by a behavioral health services organization
shall result in the suspension or termination of the behavioral health
services organization from Medicaid Program participation.

Section 8. Third Party Liability. A behavioral health services
organization shall comply with KRS 205.622.

Section 9. Use of Electronic Signatures. (1) The creation,
transmission, storage, and other use of electronic signatures and
documents shall comply with the requirements established in KRS
369.101 to 369.120.

(2) A behavioral health services organization that chooses to
use electronic signatures shall:

(a) Develop and implement a written security policy that shall:

1. Be adhered to by each of the behavioral health services
organization's employees, officers, agents, or contractors;

2. ldentify each electronic signature for which an individual has
access; and

3. Ensure that each electronic signature is created, transmitted,
and stored in a secure fashion;

(b) Develop a consent form that shall:

1. Be completed and executed by each individual using an
electronic signature;

2. Attest to the signature's authenticity; and

3. Include a statement indicating that the individual has been
notified of his or her responsibility in allowing the use of the
electronic signature; and

(c) Provide the department, immediately upon request, with:

1. A copy of the behavioral health services organization's
electronic signature policy;

2. The signed consent form; and

3. The original filed signature.

Section 10. Auditing Authority. The department shall have the
authority to audit any:

(1) Claim;

(2) Medical record; or

(3) Documentation associated with any claim or medical record.

Section 11. Federal Approval and Federal Financial
Participation. The departmentds
this administrative regulation shall be contingent upon:

(1) Receipt of federal financial participation for the coverage;
and

(2)

the coverage.

Centers for Medi care and

Section 12. Appeals. (1) An appeal of an adverse action by the
department regarding a service and a recipient who is not enrolled
with a managed care organization shall be in accordance with 907
KAR 1:563.

(2) An appeal of an adverse action by a managed care
organization regarding a service and an enrollee shall be in
accordance with 907 KAR 17:010.
staff
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LAWRENCE KISSNER, Commissioner
AUDREY TAYSE HAYNES, Secretary

APPROVED BY AGENCY: July 8, 2014

FILED WITH LRC: July 22, 2014 at 3 p.m.

CONTACT PERSON: Tricia Orme, tricia.orme@Xky.gov, Office of
Legal Services, 275 East Main Street 5 W-B, Frankfort, Kentucky
40601, phone (502) 564-7905, fax (502) 564-7573.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact person: Stuart Owen

(1) Provide a brief summary of:

(@) What this administrative regulation does: This new
administrative regulation establishes the coverage provisions and
requirements regarding Medicaid Program behavioral health
services provided by behavioral health services organizations
(BHSOs). This administrative regulation is being promulgated in
conjunction with 907 KAR 15:025, Reimbursement for behavioral
health services provided by behavioral health services
organizations. To qualify as a provider, a behavioral health services
organization must be licensed in accordance with 902 KAR 20:430.
BHSOs are authorized to provide, to Medicaid recipients, behavioral
health services related to a mental health disorder, substance use
disorder, or co-occurring disorders. The array of services includes a
screening; an assessment; psychological testing; crisis intervention;
mobile crisis services; day treatment;, peer support; intensive
outpatient program services; individual outpatient therapy; group
outpatient therapy; family outpatient therapy; collateral outpatient
therapy; service planning; residential services for a substance use
disorder; a screening, brief intervention, and referral to treatment for
a substance use disorder; assertive community treatment;
comprehensive community support services; and therapeutic
rehabilitation program services.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary - to comply with federal
mandates. Section 1302(b)(1)(E) of the Affordable Care Act
mandates that "essential health benefits" for Medicaid programs
include "mental health and substance use disorder services,
including behavioral health treatment" for all recipients. 42 U.S.C.
1396a(a)(23), is known as the freedom of choice of provider
mandate. This federal law requires the Medicaid Program to
"provide that (A) any individual eligible for medical assistance
(including drugs) may obtain such assistance from any institution,
agency, community pharmacy or person, qualified to perform the
service or services required (including an organization which
provides such services, or arranges for their availability, on a
prepayment basis), who undertakes to provide him such services."
42 U.S.C. 1396a(a)(10)(B) requires the Medicaid Program to ensure
that services are available to Medicaid recipients in the same
amount, duration, and scope. Expanding the provider base (to
include behavioral health services organizations) will help ensure
Medicaid recipient access to services statewide and reduce or
prevent the lack of availability of services due to demand exceeding
supply in any given area.

(c) How this administrative regulation conforms to the content of
the authorizing statutes: This administrative regulation conforms to
the content of the authorizing statutes by complying with federal

authorizing statutes: This is a new administrative regulation rather
than an amendment.

(d) How the amendment will assist in the effective administration
of the statutes: This is a new administrative regulation rather than an
amendment.

(3) List the type and number of individuals, businesses,
organizations, or state and local government affected by this
administrative regulation: Entities licensed as behavioral health
services organizations will be affected by this administrative
regulation. Currently, there are forty-six (46) entities that provide
behavior al health services via
entities provide such services as subcontractors of the Department
for Behavioral Health, Intellectual and Developmental Disabilities
(DBHDID) or the Department for Community Based Services
(DCBS.) DMS anticipates that each of the entities will enroll as in
the Medicaid Program as BHSOs. Additionally, the following
behavioral health professionals who are authorized to provide
services in a behavioral health services organization will be affected:
licensed psychologists, advanced practice registered nurses,
licensed professional clinical counselors, licensed clinical social
workers, licensed marriage and family therapists, licensed
psychological practitioners, licensed psychological associates,
certified social workers, licensed professional counselor associates,
marriage and family therapy associates, licensed behavior analysts,
licensed assistant behavior analysts, licensed professional art
therapists, licensed professional art therapist associates, certified
alcohol and drug counselors, peer support specialists, and
community support associates. Medicaid recipients who qualify for
behavioral health services will also be affected by this administrative
regulation.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment. Entities that qualify as behavioral health
services organizations and who wish to provide services to Medicaid
recipients will need to enroll with the Medicaid Program as
prescribed in the Medicaid provider enroliment regulation (complete
an application and submit it to DMS) and sign agreements with
managed care organizations if the individual wishes to provide
services to Medicaid recipients who are enrolled with a managed
care organization.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3). The entities referenced in paragraph (a) could
experience administrative costs associated with enrolling with the
Medicaid Program.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3). The entities referenced in
paragraph (a) will benefit by receiving Medicaid Program
reimbursement. Behavioral health professionals authorized to
provide services in a behavioral health services organization will
benefit by having more employment opportunities in Kentucky.
Medicaid recipients in need of behavioral health services will benefit
from an expanded base of providers from which to receive these

mandates and enhancing and ensuring Medicaidr eci pi ent s &Gervicesc e s s

to behavioral health services.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation will assist in the effective administration of
the authorizing statutes by complying with federal mandates and
enhancing and ensuring Medi
health services.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This is a new administrative regulation rather than an
amendment.

(b) The necessity of the amendment to this administrative
regulation: This is a new administrative regulation rather than an
amendment.

(c) How the amendment conforms to the content of the

caid
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(5) Provide an estimate of how much it will cost to implement
this administrative regulation:

(a) Initially: DMS is unable to accurately estimate the costs of
expanding the behavioral health provider base due to the variables
involved as DMS cannot estimate the utilization of these services in
BHSOS cpmparedttesudilizaton io etlses authonzed tprevider settiogs
(independent behavioral health providers, community mental health
centers, federally-qualified health centers, rural health clinics, and
primary care centers. However, an actuary with whom DMS
contracted has estimated an average per recipient per month
increase (to DMS) of twenty-seven (27) dollars associated with
DMSd6s expansion of behavioral
use disorder services) as well as behavioral health providers this
year.

(b) On a continuing basis: The response in paragraph (a) also
applies here.

DMS 6 s

al

heal th
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(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
The sources of revenue to be used for implementation and
enforcement of this administrative regulation are federal funds
authorized under the Social Security Act, Title XIX and matching
funds of general fund appropriations.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment. Neither an
increase in fees nor funding is necessary to implement this
administrative regulation.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees: This
administrative regulation neither establishes nor increases any fees.

(9) Tiering: Is tiering applied? Tiering is not applied as the
policies apply equally to the regulated entities.

FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constituting the federal mandate.
Section 1302(b)(1)(E) of the Affordable Care Act, 42 U.S.C.
1396a(a)(10)(B), and 42 U.S.C. 1396a(a)(23).

2. State compliance standards. KRS 205.520(3) states:
"Further, it is the policy of the Commonwealth to take advantage of
all federal funds that may be available for medical assistance. To
qualify for federal funds the secretary for health and family services
may by regulation comply with any requirement that may be
imposed or opportunity that may be presented by federal law.
Nothing in KRS 205.510 to 205.630 is intended to limit the
secretary's power in this respect.”

3. Minimum or uniform standards contained in the federal
mandate. Substance use disorder services are federally mandated
for Medicaid programs. Section 1302(b)(1)(E) of the Affordable Care
Act mandates that "essential health benefits" for Medicaid programs
include "mental health and substance use disorder services,
including behavioral health treatment." 42 U.S.C. 1396a(a)(23), is
known as the freedom of choice of provider mandate. This federal
law requires the Medicaid Program to "provide that (A) any
individual eligible for medical assistance (including drugs) may
obtain such assistance from any institution, agency, community
pharmacy or person, qualified to perform the service or services
required (including an organization which provides such services, or
arranges for their availability, on a prepayment basis), who
undertakes to provide him such services." Medicaid recipients
enrolled with a managed care organization may be restricted to
providers within the managed
The Centers for Medicare and Medicaid Services (CMS) i the
federal agency which oversees and provides the federal funding for
Kent uc k ycéid Progrend i has expressed to the Department
for Medicaid Services (DMS) the need for DMS to expand its
substance use disorder provider base to comport with the freedom
of choice of provider requirement. 42 U.S.C. 1396a(a)(10)(B)
requires the Medicaid Program to ensure that services are available
to Medicaid recipients in the same amount, duration, and scope as
available to other individuals (non-Medicaid.) Expanding the
provider base will help ensure Medicaid recipient access to services
statewide and reduce or prevent the lack of availability of services
due to demand exceeding supply in any given area.

4.  Will this administrative regulation impose stricter
requirements, or additional or different responsibilities or
requirements, than those required by the federal mandate? The
administrative regulation does not impose stricter than federal
requirements.

5. Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. The
administrative regulation does not impose stricter than federal
requirements.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? The Department for
Medicaid Services will be affected by the amendment to this

car
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administrative regulation.

2. ldentify each state or federal regulation that requires or
authorizes the action taken by the administrative regulation. This
administrative regulation authorizes the action taken by this
administrative regulation.

3. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? The
amendment is not expected to generate revenue for state or local
government.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? The
amendment is not expected to generate revenue for state or local
government.

(c) How much will it cost to administer this program for the first
year? DMS is unable to accurately estimate the costs of expanding
the behavioral health provider base due to the variables involved as
DMS cannot estimate the utilization of these services in BHSOs
compared to utilization in other authorized provider settings
(independent behavioral health providers, community mental health
centers, federally-qualified health centers, rural health clinics, and
primary care centers. However, an actuary with whom DMS
contracted has estimated an average per recipient per month
increase (to DMS) of twenty-seven (27) dollars associated with
DMS6s expansion of behavioral
use disorder services) as well as behavioral health providers this
year.

(d) How much will it cost to administer this program for
subsequent years? The response to question (c) also applies here.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:

STATEMENT OF EMERGENCY
907 KAR 15:025E

e
in conjunction with 907 KAR 15:020E, Coverage provisions and
requirements regarding behavioral health services provided by
behavioral health service organizations to comply with a federal
mandate. 907 KAR 15:020E and 907 KAR 15:025E are necessary
to establish Kentucky Medicaid Program coverage and
reimbursement of behavioral health services (including substance
use disorder services) provided by behavioral health service
organizations. The Affordable Care Act mandates coverage of
substance use disorder services for all Medicaid recipients (who
meet qualifying criteria) and federal law requires Medicaid Programs
to ensure that recipients have access to services. DMS is adding
behavioral health service organizations to the behavioral health
provider base to ensure that there is an adequate supply of
providers to meet Medicaid recipient demand for care i as federally
required. This action must be taken on an emergency basis to
prevent a loss of Medicaid federal funds and to meet a deadline for
the promulgation of an administrative regulation necessary under
federal law and regulation. This emergency administrative regulation
shall be replaced by an ordinary administrative regulation filed with
the Regulations Compiler. The ordinary administrative regulation is
identical to this emergency administrative regulation.

STEVEN L. BESHEAR, Governor
AUDREY TAYSE HAYNES, Secretary
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CABINET FOR HEALTH AND FAMILY SERVICES
Department for Medicaid Services
Division of Policy and Operations

(New Emergency Administrative Regulation)

907 KAR 15:025E. Reimbursement provisions and
requirements regarding behavioral health services provided by
behavioral health service organizations.

RELATES TO: KRS 205.520, 42 U.S.C. 1396a(a)(10)(B), 42
U.S.C. 1396a(a)(23)

STATUTORY AUTHORITY: KRS 194A.030(2), 194A.050(1),
205.520(3)

EFFECTIVE: July 22, 2014

NECESSITY, FUNCTION, AND CONFORMITY: The Cabinet for
Health and Family Services, Department for Medicaid Services, has
a responsibility to administer the Medicaid Program. KRS
205.520(3) authorizes the cabinet, by administrative regulation, to
comply with any requirement that may be imposed or opportunity
presented by federal law to qualify for federal Medicaid funds. This
administrative regulation establishes the reimbursement provisions
and requirements regarding Medicaid Program behavioral health
services provided by behavioral health service organizations to
Medicaid recipients who are not enrolled with a managed care
organization.

Section 1. General Requirements. For the department to
reimburse for a service covered under this administrative regulation,
the service shall be:

(1) Medically necessary;

(2) Provided:

(a) To a recipient;

(b) By a behavioral health service organization that meets the
provider participation requirements established in 907 KAR 15:020;
and

(c) In accordance with the requirements established in 907 KAR
15:020; and

(3) Covered in accordance with 907 KAR 15:020.

Section 2. Reimbursement. (1) One (1) unit of service shall be:

(a) Fifteen (15) minutes in length; or

(b) The unit amount identified in the corresponding:

1. Current procedural terminology code; or

2. Healthcare common procedure coding system code.

(2) The rate per unit for a screening or for crisis intervention
shall be:

(@) Seventy-five (75) percent of the rate on the Kentucky-
specific Medicare Physician Fee Schedule for the service if provided
by a:

1. Physician; or

2. Psychiatrist;

(b) 63.75 percent of the rate on the Kentucky-specific Medicare
Physician Fee Schedule for the service if provided by:

1. An advanced practice registered nurse; or

2. A licensed psychologist;

(c) Sixty (60) percent of the rate on the Kentucky-specific
Medicare Physician Fee Schedule for the service if provided by a:

1. Licensed professional clinical counselor;

2. Licensed clinical social worker;

3. Licensed psychological practitioner;

4. Licensed marriage and family therapist; or

5. Licensed professional art therapist; or

(d) Fifty-two and five-tenths (52.5) percent of the rate on the
Kentucky-specific Medicare Physician Fee Schedule for the service
if provided by a:

1. Marriage and family therapy associate working under the
supervision of a billing supervisor;

2. Licensed professional counselor associate working under the
supervision of a billing supervisor;

3. Licensed psychological
supervision of a billing supervisor;

4. Certified social worker working under the supervision of a
billing supervisor;

5. Physician assistant working under the supervision of a billing

associate working under the
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supervisor;

6. Licensed professional art therapist associate working under
the supervision of a billing supervisor; or

7. Certified alcohol and drug counselor working under the
supervision of a billing supervisor.

(3) The rate per unit for an assessment shall be:

(a) Seventy-five (75) percent of the rate on the Kentucky-
specific Medicare Physician Fee Schedule for the service if provided
by a:

1. Physician; or

2. Psychiatrist;

(b) 63.75 percent of the rate on the Kentucky-specific Medicare
Physician Fee Schedule for the service if provided by:

1. An advanced practice registered nurse; or

2. Alicensed psychologist;

(c) Sixty (60) percent of the rate on the Kentucky-specific
Medicare Physician Fee Schedule for the service if provided by a:

1. Licensed professional clinical counselor;

2. Licensed clinical social worker;

3. Licensed psychological practitioner;

4. Licensed marriage and family therapist;

5. Licensed professional art therapist; or

6. Licensed behavior analyst; or

(d) Fifty-two and five-tenths (52.5) percent of the rate on the
Kentucky-specific Medicare Physician Fee Schedule for the service
if provided by a:

1. Marriage and family therapy associate working under the
supervision of a billing supervisor;

2. Licensed professional counselor associate working under the
supervision of a billing supervisor;

3. Licensed psychological
supervision of a billing supervisor,;

4. Certified social worker working under the supervision of a
billing supervisor;

5. Physician assistant working under the supervision of a billing
supervisor;

6. Licensed professional art therapist associate working under
the supervision of a billing supervisor; or

7. Licensed assistant behavior analyst working under the
supervision of a billing supervisor.

(4) The rate per unit for psychological testing shall be:

(a) 63.75 percent of the rate on the Kentucky-specific Medicare
Physician Fee Schedule for the service if provided by a licensed
psychologist;

(b) Sixty (60) percent of the rate on the Kentucky-specific
Medicare Physician Fee Schedule for the service if provided by a
licensed psychological practitioner; or

(c) Fifty-two and five-tenths (52.5) percent of the rate on the
Kentucky-specific Medicare Physician Fee Schedule for the service
if provided by a licensed psychological associate working under the
supervision of a licensed psychologist.

(5) The rate per unit for individual outpatient therapy, group
outpatient therapy, or collateral outpatient therapy shall be:

(a) Seventy-five (75) percent of the rate on the Kentucky-
specific Medicare Physician Fee Schedule for the service if provided
by a:

1. Physician; or

2. Psychiatrist;

(b) 63.75 percent of the rate on the Kentucky-specific Medicare
Physician Fee Schedule for the service if provided by:

1. An advanced practice registered nurse; or

2. Alicensed psychologist;

(c) Sixty (60) percent of the rate on the Kentucky-specific
Medicare Physician Fee Schedule for the service if provided by a:

1. Licensed professional clinical counselor;

2. Licensed clinical social worker;

3. Licensed psychological practitioner;

4. Licensed marriage and family therapist;

5. Licensed professional art therapist; or

6. Licensed behavior analyst; or

(d) Fifty-two and five-tenths (52.5) percent of the rate on the
Kentucky-specific Medicare Physician Fee Schedule for the service
if provided by a:

1. Marriage and family therapy associate working under the

associate working under the
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supervision of a billing supervisor;

2. Licensed professional counselor associate working under the
supervision of a billing supervisor;

3. Licensed psychological
supervision of a billing supervisor;

4. Certified social worker working under the supervision of a
billing supervisor;

5. Physician assistant working under the supervision of a billing
supervisor;

6. Licensed professional art therapist associate working under
the supervision of a billing supervisor; or

7. Licensed assistant behavior analyst working under the
supervision of a billing supervisor.

(6) The rate per unit for family outpatient therapy shall be:

(a) Seventy-five (75) percent of the rate on the Kentucky-
specific Medicare Physician Fee Schedule for the service if provided
by a:

1. Physician; or

2. Psychiatrist;

(b) 63.75 percent of the rate on the Kentucky-specific Medicare
Physician Fee Schedule for the service if provided by:

1. An advanced practice registered nurse; or

2. Alicensed psychologist;

(c) Sixty (60) percent of the rate on the Kentucky-specific
Medicare Physician Fee Schedule for the service if provided by a:

1. Licensed professional clinical counselor;

2. Licensed clinical social worker;

3. Licensed psychological practitioner;

4. Licensed marriage and family therapist; or

5. Licensed professional art therapist; or

(d) Fifty-two and five-tenths (52.5) percent of the rate on the
Kentucky-specific Medicare Physician Fee Schedule for the service
if provided by a:

1. Marriage and family therapy associate working under the
supervision of a billing supervisor;

2. Licensed professional counselor associate working under the
supervision of a billing supervisor;

3. Licensed psychological
supervision of a billing supervisor;

4. Certified social worker working under the supervision of a
billing supervisor;

5. Physician assistant working under the supervision of a billing
supervisor; or

6. Licensed professional art therapist associate working under
the supervision of a billing supervisor.

(7) Reimbursement for the following services shall be as
established on the BHSO Non-Medicare Services Fee Schedule:

(a) Mobile crisis services;

(b) Day treatment;

(c) Peer support services;

(d) Parent or family peer support services;

(e) Intensive outpatient program services;

(f) Service planning;

(9) Residential services for substance use disorders;

(h) Screening, brief intervention, and referral to treatment;

(i) Assertive community treatment;

(j) Comprehensive community support services; or

(k) Therapeutic rehabilitation services.

(8)(a) The department shall use the current version of the
Kentucky-specific  Medicare Physician Fee Schedule for
reimbursement purposes.

(b) For example, if the Kentucky-specific Medicare Physician
Fee Schedule currently published and used by the Centers for
Medicare and Medicaid Services for the Medicare Program is:

1. An interim version, the department shall use the interim
version until the final version has been published; or

2. Afinal version, the department shall use the final version.

(9) The department shall not reimburse for a service billed by or
on behalf of an entity or individual that is not a billing provider.

associate working under the

associate working under the

Section 3. No Duplication of Service. (1) The department shall
not reimburse for a service provided to a recipient by more than one
(1) provider of any program in which the service is covered during
the same time period.
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(2) For example, if a recipient is receiving a behavioral health
service from an independent behavioral health provider, the
department shall not reimburse for the same service provided to the
same recipient during the same time period by a behavioral health
services organization.

Section 4. Not Applicable to Managed Care Organizations. A
managed care organization shall not be required to reimburse in
accordance with this administrative regulation for a service covered
pursuant to:

(1) 907 KAR 15:020; and

(2) This administrative regulation.

Section 5. Federal Approval and Federal Financial Participation.

The depart ment 6 s rei mbur sement for
administrative regulation shall be contingent upon:

(1) Receipt of federal financial participation for the
reimbursement; and

(2) Centers for Medi care and

the reimbursement.

Section 6. Incorporation by Reference. (1) "BHSO Non-
Medicare Services Fee Schedule", July 2014, is incorporated by
reference.

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at:

(@) The Department for Medicaid Services, 275 East Main
Street, Frankfort, Kentucky, Monday through Friday, 8:00 a.m. to
4:30 p.m.; or

(b) Online at t
http://iwww.chfs.ky.gov/dms/incorporated.htm.

he

LAWRENCE KISSNER, Commissioner
AUDREY TAYSE HAYNES, Secretary

APPROVED BY AGENCY: July 8, 2014

FILED WITH LRC: July 22, 2014 at 3 p.m.

CONTACT PERSON: Tricia Orme, tricia.orme@ky.gov, Office of
Legal Services, 275 East Main Street 5 W-B, Frankfort, Kentucky
40601, phone (502) 564-7905, fax (502) 564-7573.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact person: Stuart Owen

(1) Provide a brief summary of:

(@) What this administrative regulation does: This new
administrative regulation establishes the reimbursement provisions
and requirements regarding Medicaid Program behavioral health
services provided by behavioral health services organizations
(BHSOs). This administrative regulation is being promulgated in
conjunction with 907 KAR 15:020 (Coverage provisions and
requirements regarding services provided by behavioral health
services organizations) and the Cabinet for Health and Family
Services, of fice of |
administrative regulation (902 KAR 20:430). To qualify as a
provider, a behavioral health services organization must be licensed
in accordance with 902 KAR 20:430. BHSOs are authorized to
provide, to Medicaid recipients, behavioral health services related to
a mental health disorder, substance use disorder, or co-occurring
disorders. The array of services includes a screening; an
assessment; psychological testing; crisis intervention; mobile crisis
services; day treatment; peer support; parent or family peer support;
intensive outpatient program services; individual outpatient therapy;
group outpatient therapy; family outpatient therapy; collateral
outpatient therapy; service planning; residential services for a
substance use disorder; a screening, brief intervention, and referral
to treatment for a substance use disorder; assertive community
treatment; comprehensive community support services; and
therapeutic rehabilitation program services. The Department for
Medicaid Services (DMS) will reimburse a percent of Medicare
(tiered based on practitioner qualifications) for services that are
covered by Medicare and per a fee schedule, incorporated by
reference, for services not covered by Medicare.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary - to comply with federal
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mandates. Section 1302(b)(1)(E) of the Affordable Care Act (b) In complying with this administrative regulation or
mandates that "essential health benefits" for Medicaid programs amendment, how much will it cost each of the entities identified in
include "mental health and substance use disorder services, question (3). The entities referenced in paragraph (a) could
including behavioral health treatment" for all recipients. 42 U.S.C. experience administrative costs associated with enrolling with the
1396a(a)(23), is known as the freedom of choice of provider Medicaid Program.

mandate. This federal law requires the Medicaid Program to (c) As a result of compliance, what benefits will accrue to the
"provide that (A) any individual eligible for medical assistance entities identified in question (3). The entities referenced in
(including drugs) may obtain such assistance from any institution, paragraph (a) will benefit by receiving Medicaid Program
agency, community pharmacy or person, qualified to perform the reimbursement. Behavioral health professionals authorized to
service or services required (including an organization which provide services in a behavioral health services organization will
provides such services, or arranges for their availability, on a benefit by having more employment opportunities in Kentucky.
prepayment basis), who undertakes to provide him such services." Medicaid recipients in need of behavioral health services will benefit
42 U.S.C. 1396a(a)(10)(B) requires the Medicaid Program to ensure from an expanded base of providers from which to receive these
that services are available to Medicaid recipients in the same services.

amount, duration, and scope. Expanding the provider base (to (5) Provide an estimate of how much it will cost to implement
include behavioral health services organizations) will help ensure this administrative regulation:

Medicaid recipient access to services statewide and reduce or (a) Initially: DMS is unable to accurately estimate the costs of
prevent the lack of availability of services due to demand exceeding expanding the behavioral health provider base due to the variables
supply in any given area. involved as DMS cannot estimate the utilization of these services in

(c) How this administrative regulation conforms to the content of BHSOs compared to utilization in other authorized provider settings
the authorizing statutes: This administrative regulation conforms to (independent behavioral health providers, community mental health
the content of the authorizing statutes by complying with federal centers, federally-qualified health centers, rural health clinics, and
mandates and enhancing and ensur ipin@ary Maa ceoters. dHowewer iap iactuary svith whent DM
to behavioral health services. contracted has estimated an average per recipient per month

(d) How this administrative regulation currently assists or will increase (to DMS) of twenty-seven (27) dollars associated with
assist in the effective administration of the statutes: This DMS6és expansion of behavioral heal th
administrative regulation will assist in the effective administration of use disorder services) as well as behavioral health providers this
the authorizing statutes by complying with federal mandates and year.
enhancing and ensuring Medicaid r e(b)iOpa eontineng basisc The esponge on pdragraph \a) aso a |
health services. applies here.

(2) If this is an amendment to an existing administrative (6) What is the source of the funding to be used for the
regulation, provide a brief summary of: implementation and enforcement of this administrative regulation:

(a) How the amendment will change this existing administrative The sources of revenue to be used for implementation and
regulation: This is a new administrative regulation rather than an enforcement of this administrative regulation are federal funds
amendment. authorized under the Social Security Act, Title XIX and matching

(b) The necessity of the amendment to this administrative funds of general fund appropriations.
regulation: This is a new administrative regulation rather than an (7) Provide an assessment of whether an increase in fees or
amendment. funding will be necessary to implement this administrative

(c) How the amendment conforms to the content of the regulation, if new, or by the change if it is an amendment. Neither an
authorizing statutes: This is a new administrative regulation rather increase in fees nor funding is necessary to implement this
than an amendment. administrative regulation.

(d) How the amendment will assist in the effective administration (8) State whether or not this administrative regulation
of the statutes: This is a new administrative regulation rather than an establishes any fees or directly or indirectly increases any fees: This
amendment. administrative regulation neither establishes nor increases any fees.

(3) List the type and number of individuals, businesses, (9) Tiering: Is tiering applied? Tiering is not applied as the
organizations, or state and local government affected by this policies apply equally to the regulated entities.
administrative  regulation: The following behavioral health
professionals who are authorized to provide services in a behavioral FEDERAL MANDATE ANALYSIS COMPARISON
health services organization will be affected: licensed psychologists,
advanced practice registered nurses, licensed professional clinical 1. Federal statute or regulation constituting the federal mandate.
counselors, licensed clinical social workers, licensed marriage and Section 1302(b)(1)(E) of the Affordable Care Act, 42 U.S.C.
family therapists, licensed psychological practitioners, licensed 1396a(a)(10)(B), 42 U.S.C. 139%6a(a)(23), and 42 U.S.C.
psychological associates, certified social workers, licensed 1396a(a)(30)(A).
professional counselor associates, marriage and family therapy 2. State compliance standards. KRS 205.520(3) states:
associates, licensed behavior analysts, licensed assistant behavior "Further, it is the policy of the Commonwealth to take advantage of
analysts, licensed professional art therapists, licensed professional all federal funds that may be available for medical assistance. To
art therapist associates, certified alcohol and drug counselors, peer qualify for federal funds the secretary for health and family services
support specialists, and community support associates. Medicaid may by regulation comply with any requirement that may be
recipients who qualify for behavioral health services will also be imposed or opportunity that may be presented by federal law.
affected by this administrative regulation. Nothing in KRS 205.510 to 205.630 is intended to limit the

(4) Provide an analysis of how the entities identified in question secretary's power in this respect.”

(3) will be impacted by either the implementation of this 3. Minimum or uniform standards contained in the federal
administrative regulation, if new, or by the change, if it is an mandate. Substance use disorder services are federally mandated
amendment, including: for Medicaid programs. Section 1302(b)(1)(E) of the Affordable Care

(a) List the actions that each of the regulated entities identified Act mandates that "essential health benefits" for Medicaid programs
in question (3) will have to take to comply with this administrative include "mental health and substance use disorder services,
regulation or amendment. Entities that qualify as behavioral health including behavioral health treatment.” 42 U.S.C. 1396a(a)(23), is
services organizations and who wish to provide services to Medicaid known as the freedom of choice of provider mandate. This federal
recipients will need to enroll with the Medicaid Program as law requires the Medicaid Program to "provide that (A) any
prescribed in the Medicaid provider enrollment regulation (complete individual eligible for medical assistance (including drugs) may
an application and submit it to DMS) and sign agreements with obtain such assistance from any institution, agency, community
managed care organizations if the individual wishes to provide pharmacy or person, qualified to perform the service or services
services to Medicaid recipients who are enrolled with a managed required (including an organization which provides such services, or
care organization. arranges for their availability, on a prepayment basis), who
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undertakes to provide him such services." Medicaid recipients
enrolled with a managed care organization may be restricted to
providers within the managed
The Centers for Medicare and Medicaid Services (CMS) i the
federal agency which oversees and provides the federal funding for
Kentuckyds Medi lasexpressed to the Repartment
for Medicaid Services (DMS) the need for DMS to expand its
substance use disorder provider base to comport with the freedom
of choice of provider requirement. 42 U.S.C. 1396a(a)(10)(B)
requires the Medicaid Program to ensure that services are available
to Medicaid recipients in the same amount, duration, and scope as
available to other individuals (non-Medicaid.) Expanding the
provider base will help ensure Medicaid recipient access to services
statewide and reduce or prevent the lack of availability of services
due to demand exceeding supply in any given area. Similarly, 42
U.S.C. 1396a(a)(30)(A) requires Medicaid state plans to: "...provide
such methods and procedures relating to the utilization of, and the
payment for, care and services available under the plan (including
but not limited to utilization review plans as provided for in section
1903(i)(4)) as may be necessary to safeguard against unnecessary
utilization of such care and services and to assure that payments
are consistent with efficiency, economy, and quality of care and are
sufficient to enlist enough providers so that care and services are
available under the plan at least to the extent that such care and
services are available to the general population in the geographic
area."

4. Wil this administrative regulation impose stricter
requirements, or additional or different responsibilities or
requirements, than those required by the federal mandate? The
administrative regulation does not impose stricter than federal
requirements.

5. Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. The
administrative regulation does not impose stricter than federal
requirements.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? The Department for
Medicaid Services will be affected by the amendment to this
administrative regulation.

2. ldentify each state or federal regulation that requires or
authorizes the action taken by the administrative regulation. This
administrative regulation authorizes the action taken by this
administrative regulation.

3. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? The
amendment is not expected to generate revenue for state or local
government.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? The
amendment is not expected to generate revenue for state or local
government.

(c) How much will it cost to administer this program for the first
year? DMS is unable to accurately estimate the costs of expanding
the behavioral health provider base due to the variables involved as
DMS cannot estimate the utilization of these services in BHSOs
compared to utilization in other authorized provider settings
(independent behavioral health providers, community mental health
centers, federally-qualified health centers, rural health clinics, and
primary care centers. However, an actuary with whom DMS
contracted has estimated an average per recipient per month
increase (to DMS) of twenty-seven (27) dollars associated with
DMS6és expansion of behavioral
use disorder services) as well as behavioral health providers this
year.

care
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(d) How much will it cost to administer this program for
subsequent years? The response to question (c) also applies here.

a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:

STATEMENT OF EMERGENCY
922 KAR 1:360E

This emergency administrative regulation is necessary to
comply with provisions of the State Executive Branch Budget Bill
enacted during the 2014 Regular Session (i.e., Ky. Acts ch. 117).
The biennium budget for years 2015 and 2016 appropriates an
increase in reimbursement rates for care and services provided to
children in the custody of the Cabinet for Health and Family
Services by private residential child-caring facilities serving children
with levels of care IV and V and private child-placing agencies for
foster care. The rate modification is effective August 4, 2014. The
rate increase supports the services conceptualized as family-
centered, youth-guided, time-limited, intensive, evidence-informed
practices that promote the child welfare goals of safety,
permanency, well-being, and stability. An ordinary administrative
regulation would not allow the agency sufficient time to implement
private child care provider rate increases by August 4, 2014. This
emergency administrative regulation will be replaced by an ordinary
administrative regulation. The ordinary administrative regulation is
identical to this emergency administrative regulation.

STEVEN L. BESHEAR, Governor
AUDREY TAYSE HAYNES, Secretary

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Community Based Services
Division of Protection and Permanency
(Emergency Amendment)

922 KAR 1:360E. Private child care placement, levels of
care, and payment.

RELATES TO: KRS Chapter 13B, 199.011, 199.640-199.680,
199.801, 600.020(24)[¢23)], 605.090(1)(b), (d), 610.110, 2014 Ky.
Acts ch. 117 Part 1, G. 9(7) [2008-Acts—ch—127-Part-1,-H-10(3)], 42
U.S.C. 622, 672

STATUTORY AUTHORITY: KRS 194A.050(1),
605.090(1)(d), 605.150(1)

EFFECTIVE: August 1, 2014

NECESSITY, FUNCTION, AND CONFORMITY: KRS
194A.050(1) requires the secretary of the Cabinet for Health and
Family Services to promulgate administrative regulations necessary
to operate programs and fulfill the responsibilities vested in the
cabinet. KRS 199.641(4) requires the cabinet to establish the rate
setting methodology and the rate of payment for nonprofit child-
caring facilities, consistent with the level and quality of service
provided. KRS 605.090(1)(d) authorizes the cabinet to place a child
committed to the Department of Juvenile Justice, or the cabinet, in a
child-caring facility operated by a local governmental unit or private
organization willing to receive the child, upon such conditions as the
cabinet may prescribe. KRS 605.150(1) authorizes the cabinet to
promulgate administrative regulations to implement the provisions of
KRS Chapter 605. This administrative regulation establishes: (a) five
(5) levels of care based upon the needs of a child for whom the
cabinet has legal responsibility; (b) a payment rate for each level; (c)
gatekeeper responsibilities; (d) provider requirements; (e)
procedures for classification at the appropriate level of care; and (f)
procedures for determination of components of the model program
cost analysis.

199.641(4),

199.011(2).
(2) "Child-caring facility" or "facility" is defined by KRS

Nateg Iaspecificalollar estindates cannai bei determined) pravideo r k .
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199.641(1)(b).

(3) "Department" means the Department for Community Based
Servi ces or the departmentos

(4) "District placement coordinator" means an individual whose
responsibilities are described in KRS 199.801.

(5) "Emergency shelter" is defined by KRS 600.020(24)[{23)].

(6) "Gatekeeper" means the department or agent responsible
for:

(a) Making a clinical determination of the level of care necessary
to meet a child's treatment and service needs; and

(b) Other administrative duties in the areas of:

1. Assessment;

2. Placement;

3. Performance measurement; and

4. Consultation regarding children and their needs.

(7) "Index factor" means a specific number derived from time-
study data, used to determine payment for each level of care.

(8) "Initial level of care" means a level of care:

(a) Assigned by the gatekeeper to a child at the point of entry
into the level of care system; and
(b) That is time-limited and effective for the first six (6) months of
childdés placement .

(9) "Level of care" means one (1) of five (5) standards
representing the treatment and service needs of a child placed by
the cabinet in out-of-home care.

(10) "Level of care packet" means an assessment conducted by
designated cabinet staff, and a collection of forms required for
submission to the gatekeeper for the purpose of determining the
appropriate level of care in accordance with Section 2(2) of this
administrative regulation[-which-includes-the-following:

a

b : : )
(11) "Model program cost analysis" is defined by KRS
199.641(1)(d).
(12) "Reassigned level of care” means a level of care that is:

(a) Determined by the gat ek eeper after
expires; and

(b) Authorized for a specific period of time.

(13) "Time study" is defined by KRS 199.641(1)(e).

(14) "Utilization review" means a gatekeeper's examination,
dui ng a chil dos p-aaingdaciléynot chiid-placiag
agency, of the child's case record and existing documentation for
the purpose of:

(a) Identifying the child's current level of functioning; and

(b) Assigning the appropriate level of care.

a

Section 2. Referral Process for Level of Care System
Placement. (1) A level of care packet shall be completed by a
cabinet staff person and submitted to the gatekeeper for a child at
least forty-eight (48) months of age at the time that:

(a) The child enters the level of care system;

(b) A child currently placed in a child-caring facility or a child-
placing agency reaches forty-eight (48) months of age; or

(c) A childbs |l evel of care
is necessary.

(2) A level of care packet shall include the DPP-886, Private
Child Care Client Inter-agency Referral Form, and the following
child-specific information:

(a) Identifying data;

(b) Individual strengths and limitations;

(c) Daily living skills;

(d) Physical health needs;

(e) Mental health needs including:

1. Behavioral health; and

2. Diagnosis and treatment;

(f) Medications;

(q) History of substance abuse, high risk, or other significant

behavior including:
1. Sexual acting out;
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2. Legal history, status, or delinquency behavior patterns;
(h) Out of home care placement information including:

1. Reason for entering out of home care;

2. History of abuse, neglect, or dependency;

3. Current custody status;

4. Current and previous placements; and

5. Permanency goal;

(i) Social supports;

(1) Education;

(k) Religious background and practices; and

() If a child has an 1Q of seventy (70) or above:

1. Child Behavior Checklist For Ages 1 1/2-5 (Achenbach);

2. Child Behavior Checklist For Ages 6-18 (Achenbach); or

3. Another tool identified and piloted pursuant to the Promoting
Wellbeing and Adoption after Trauma Grant in accordance with 42
U.S.C. 622(b)(15)(A).

(3)(@) Upon assignment of an initial level of care by the
gatekeeper, a cabinet staff person shall submit a copy of the
completed level of care packet, including level assignment, to the
district placement coordinator.

(b) The district placement coordinator shall forward the level of
care packet to potential child-caring facilities or child-placing
agencies.

(A[E3)] If a child-caring facility or child-placing agency accepts a
child for out-of-home placement and the cabinet approves the
placement, a cabinet staff person shall:

(a) Complete the DPP-114, Level of Care Schedule, with the
level of care payment rate:

1. As assigned by the gatekeeper within the previous six (6)
months; or

2. In the event of an emergency placement, within two (2)
business days of the placement; and

(b) Arrange transportation for the child to the placement.

Section 3. Gatekeeper Responsibilities. The gatekeeper shall:

(1) Evaluate a child forty-eight (48) months of age or older:

(a) Who is referred by the department or currently placed in a
child-caring facility or child-placing agency; and

(b) For an initial or reassigned level of care;

(2) Within three (3) working days of receipt of the level of care
l evel of ~care

(a) Determine the appropriate level of care according to a needs
assessment consistent with one (1) of the five (5) levels of care; and

(b) Return the completed DPP-886, Private Child Care Client
Inter-agency Referral Form, to the department;

c hi [3dReassess a child utilization review:

(a) Six (6) months from the initial placement or reassignment
and placement in a child-caring facility and child-placing agency;
and

(b)1. Every three (3) months thereafter if the child is in a private
child care residential placement; or

2. Every six (6) months thereafter if the child is in a foster care
placement or therapeutic foster care;

(4) Reassign a
expired;

(5) Monitor each child-caring facility and child-placing agency;
and

(6) Maintain a confidential information system for each child
of a new |

childodéos | evel

(a) Placement history;

(b) Level of care assignments;
(c) Length of treatment; and
(d) Discharge outcomes.

Section 4. Levels of Care. A level of care shall be assigned in
accordance with the following standards:

(1) A Level I child requires a routine home environment that:

(a) Provides maintenance;

(b) Provides guidance;

(c) Provides supervision to meet the needs of the child; and

(d) Ensures the emotional and physical well-being of the child.

(2) A Level Il child:

(a) May engage in nonviolent antisocial acts, but be capable of
meaningful interpersonal relationships; and

of
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(b) Requires supervision in a structured supportive setting with:

1. Counseling available from professional or paraprofessional
staff;

2. Educational support; and

3. Services designed to improve development of normalized
social skills.

(3) A Level llI child:

(a) May engage in an occasional violent act;

(b) May have superficial or fragile interpersonal relationships;

(c) Requires supervision in a structured, supportive environment
where the level of supervision and support may vary from low to
moderate, proportional to the chi | dods
structure;

(d) May occasionally require intense levels of intervention to
maintain the least restrictive environment; and

(e) Requires a program flexible enough to allow:

1. Extended trials of independence when the child is capable;

2. A period of corrective and protective structure during relapse;
and

3. Counseling available from professional or paraprofessional
staff.

(4) A Level IV child:

(a) Has behavioral and physical, mental, or social needs that
may present a moderate risk of causing harm to himself or others;
and

(b) Requires a structured supportive setting with:

1. Therapeutic counseling available by professional staff; and

2. A physical, environmental, and treatment program designed
to improve social, emotional, and educational adaptive behavior.

(5) A Level V child:

(a) Has a severe impairment, disability, or need;

(b) Is consistently unable or unwilling to cooperate in his own
care;

(c) Presents a severe risk of causing harm to himself or others;
and

(d) Requires Level IV services and a:

1. Highly structured program with twenty-four (24) hour
supervision; or

2. Specialized setting that provides safe and effective care for a
severe, chronic medical condition, behavioral disorder, or emotional
disturbance.

Section 5. Payment Methodology and Rates. (1) Payment
Methodology.

(a) The cabinet shall base a per diem rate for the care of a child
placed by the cabinet in a private child-caring facility, upon the
model program cost analysis defined at KRS 199.641(1)(d).

(b) Each private, nonprofit child caring facility shall report to the
cabinet annually, on the[Ferm] DPP-888, Cost Report and Time
Study and Instructions.

(2) The cabinet shall establish an index factor for payment on
behalf of a child for whom a level of care has been determined.

(a) The factor shall be determined as follows:

1. Based on the amount of treatment provided at each level of
care; and

2. By determining the median of:

a. Number of daily treatment hours, derived from time study
data, provided to children served by private, nonprofit child-caring
facilities; and

b. Level of care of children served by private, nonprofit child-
caring facilities that contract with the cabinet;

(b)1. For children whose level is determined, the median level of
care shall be represented by an index factor of one[] (1).

2. For children whose level is not determined, the median level
of care shall be represented by an index factor that is proportionate
to the amount of treatment provided to the children in the median
level pursuant to subparagraph 1 of this paragraph.

(3) A statewide median cost, including board, care, and
treatment components, for each level of care shall be calculated by
using a utilization factor of ninety (90) percent for residential
treatment and seventy-five (75) percent for a group home.

(4) The payment rate for each level of care shall be calculated
by multiplying the median cost by the index factor specific to that
level of care. The rate for each level of care shall be adjusted by the

ability
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Consumer Price Index during each intervening period between the
fiscal year used for the cost analysis and calculation of the rate.

(5) Statewide median cost shall be calculated:

(a) Using a utilization factor of eighty (80) percent:

1. For an emergency shelter with a treatment license:

a. Board,;

b. Care; and

c. Treatment components; or

2. For an emergency shelter without a treatment license:

a. Board; and

b. Care components; and
t o(b) Admustir ffoeeach level of caeedby the Consumer Price Index
during each intervening period between the fiscal year used for the
cost analysis and calculation of the rate.

(6)(a) To the extent funds are available, an incentive payment
for a private child-caring facility that participates in a per diem rate
contract with the cabinet shall be determined by evaluating the
performance of the child-caring facility, in accordance with KRS
199.641(2)(a). Measurable performance outcomes shall include:

1. Child safety while in the care of a private child-caring facility
or child-placing agency;

2. Child safety

3. Adequate educational support;

4. Reduced time spent in out-of-home care without an increase
in the rate of out-of-home care reentry;

5. Increased placement stability during the service period;

6. Increased achievement of permanency goals; and

7. Increased stability in permanency placement following
planned discharge.

(b) The
specify the:

1. Indicators used to measure the performance outcomes
described in paragraph (a) of this subsection of this section; and

2. Target percentages used as performance goals.

(c) Each child in the custody of the cabinet who is placed in a
private child-caring facility during the contract period shall be
included in the percentage of children for whom the cabinet expects
achievement of an outcome.

(d) At the time the contract period expires, each private child-
caring facility shall be ranked based on the percentage of children
for whom the facility achieved an outcome. To the extent funds are
available, a payment incentive shall be distributed to a private child-
caring facility that performed in the top one-third (1/3) of the
facilities.

(e) The amount of a payment incentive shall be determined
according to the funding appropriated for this purpose in the biennial
budget.

(7) In addition to services provided on a per diem rate, the
cabinet shall solicit proposals from private child-caring facilities or
child-placing agencies to provide alternative services to children and
their families. To the extent funds are available, the alternative
services:

(a) Shall be geared toward improved performance outcomes;
and

(b) May include case management responsibilities shared
between the cabinet and the child-caring facility or child-placing
agency.

(8) Payment to child-caring facilities or child-placing agencies
that provide alternative services according to subsection (7) of this
section shall be based upon expectations agreed upon between the
cabinet and the child-caring facility or child-placing agency such as:

(a) Reduced length of stay in out-of-home placement;

(b) Increased safety from child abuse or neglect;

(c) Increased number of children moving into and remaining in
permanent placement;

(d) Increased number of children and their families cared for in
close proximity to their home communities;

(e) Increased number of children reunified with their families;

(f) Increased accountability for success in after care; or

(g) Decreased reentry into state custody.

after reunifi

cabinet 6s c oarimgdacility shell

Section 6. Residential Care. (1) A child-caring facility in the
levels of care reimbursement plan shall be licensed under 922 KAR
1:305 and shall meet the standards for child-caring facilities

cati
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established in 922 KAR 1:300.

(2) The facility shall comply with 922 KAR 1:390, Section 4,
Residential Treatment Program, if providing treatment oriented
services.

(3) The daily rate for residential care to a child-caring facility
shall be:

(a) Level | - fifty-one (51) dollars and nineteen (19) cents;

(b) Level Il - sixty-one (61) dollars and fifty-two (52) cents;

(c) Level 1l - $109.71;

(d) Level IV:

1.[-] $151.03; or

2. $175.87 on or after August 4, 2014; and

(e) Level V:

1.[+] $210.64; or

2. $218.99 on or after August 4, 2014.

Section 7. Emergency Shelter Care. (1) An emergency shelter
child-caring facility shall meet the requirements of 922 KAR 1:380.
The rate for emergency shelter care shall be:

(a) $115.31 per day for a child-caring facility with a treatment
license; or

(b) $101.41 per day for a child-caring facility without a treatment
license.

(2) | f a childodés treatment
enters an emergency shelter child-caring facility with a treatment
license, the emergency shelter child-caring facility shall:

(a) Receive a rate consistent with the child's assigned level of
care for residential care during the previous placement, pending
results of the next-scheduled utilization review;[ef]

(b) If the child is Level Il or lower, receive a rate not less than
the rate for emergency shelter care in accordance with subsection
(1) of this section per day; and

(c) Adhere to the childbds

(3)(a) If the department determines that a child without an
assigned level of care shall remain in an emergency shelter child-
caring facility longer than thirty (30) days, the department shall make
a referral to the gatekeeper, by the 20th day of placement, for
assignment to an appropriate level of care.

(b) If a child remains in an emergency shelter longer than thirty
(30) days, the emergency shelter child-caring facility with a
treatment license shall:

1. Receive the residential rate consistent with the assigned level
of care for each day the child is in the facility beyond the 30th day;

2. If the child is Level Il or lower, receive a rate not less than the
rate for emergency shelter care in accordance with subsection (1) of
this section per day; and

3. Adhere to the childbs indi

Section 8. Foster Care and Therapeutic Foster Care for a Child-
Placing Agency. (1) The basic daily rate for foster care shall be:

(a) Forty-three (43) dollars; or

(b) Forty-four (44) dollars and eighty-two (82) cents on or after

p | a prevideel hyta ramgse of ajénsias ar professionats;n d

\%

adolescent parent; and

(2) Inclusive of child care cost, the amount specified in Section
8(1) of this administrative regulation[ferty-three(43)-dollars-per-day;]
for the committed child of an adolescent parent who is committed to
the cabinet.

Section 10. Provider Requirements. (1) A child-caring facility or
child-placing agency shall:

(a) Inform the department of the levels of care the facility or
agency has the ability to serve;

(b) Demonstrate its ability to provide services, either directly or
by contract, appropriate to the assigned level for each child,
including:

1. Room, board, and other activity contributing to housing, food,
clothing, school supplies, or personal incidentals;

2. Clinical services including:

a. The evaluation and treatment of an emotional disorder,
mental illness, or substance abuse problem; and

b. Identification and alleviation of related disability or distress,
experienced by a child who follows a specific individual treatment
plan targeted to identify a problem; and

3. Support services that:

a. ldentify necessary resources and coordinate services
t he

b. Allow a child to cope with the disability or distress;

c. Provide access to improving the educational or vocational
status of the child; and

d. Provide essential elements of daily living;

(c) Submit the following reports to the gatekeeper in time for the
reports to be received by the gatekeeper within thirty (30) days prior
to the utilization review due date:

1. For a child who has an IQ[abeve] seventy (70) or above, a

indi vbeluavi amreanment opyham.ppropriate

consisting of completed forms specified in Section 2(2)(1) of this
administrative regulation[:

]; and
below seventy (70), a behavioral
chi

2. For a child who has an 1Q
invent ory appr opr i developnentleveh e

a. Consisting of;

(i) A completed Reiss Scales for Children's Dual Diagnosis
(Mental Retardation and Psychopathology); or

(ii) Another completed tool identified and piloted pursuant to the
Promoting Wellbeing and Adoption after Trauma Grant in
ateomdncetwithet2 W.Su@ 622(b)((5)(A):rand

b. By the first utilization review due date and every twelve (12)
months thereafter; and

3. To the gatekeeper and designated cabinet staff, a copy of the
CRP-7, Chil dren6s ReApplieation fr Levwelr oh Gare
Payment (ALP)[fellowing-completed-forms]:

August 4, 2014.
(2) The daily rates for therapeutic foster care shall be as follows:

(a) Levels | and I, if the child is stepped down from Level Il or
higher:

1.[-] Seventy-three (73) dollars; or

2. Seventy-six (76) dollars and ten (10) cents on or after August
4, 2014.

(b) Level IlI:[-]

1. Seventy nine (79) dollars and seventy-eight (78) cents; or

2. Eighty-three (83) dollars and sixteen (16) cents on or after
August 4, 2014.

(c) Level IV:[{]

1. Ninety-seven (97) dollars and eleven (11) cents; or

2. $101.23 on or after August 4, 2014.

(d) Level V:

1.[-] $134.26; or

2. $139.96 on or after August 4, 2014.

Section 9. Pregnant and Parenting Teen Programs. A child-
caring facility with a pregnant and parenting teen program shall
receive:

(1) A rate consistent with the assigned level of care for the

420

a. On a quarterly basis, for a private child care residential

placement;—CGRP-0-0-+——Chit+ drenbdés—Review

]; or
b. On a semiannual basis for a foster care placement[;-ERP-
7 - A .
1;

(d) Provide outcomes data and information as requested by the
gatekeeper; and

(e) Obtain accreditation within two (2) years of initial licensure or
within two (2) years of acquiring an agreement with the cabinet,
whichever is later, from a nationally-recognized accreditation
organization, such as:

1. The Council on Accreditation; or

2. The Joint Commission on Accreditation for Healthcare
Organizations.

(2) Emergency shelters without a treatment license shall be
exempt from the accreditation requirements specified in subsection
(1)(e) of this section.

Section 11. Utilization Review and Authorization of Payment. (1)
The child-caring facility or child-placing agency shall submit to the
gatekeeper the reports specified in Section 10(1)(c) of this

child
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administrative regulation for the utilization review in time for the (a) The date of the most recent utilization review due date; or
reports to be received by the gatekeeper within thirty (30) days prior (b) The date of admission.
to the utilization review due date. (3) If the request for redetermination is received by the

(2) If the child-caring facility or child-placing agency fails to gatekeeper more than thirty (30) days after the most recent
submit the reports as specified in Section 10(1)(c) of this utilization review or admission, and if a:
administrative regulation in time for the reports to be received by the (a) Higher level is assigned by the gatekeeper with a CRP-
gatekeeper within thirty (30) days prior to the utilization review due 4[SRP-004], the increased payment shall be effective the day after
date, the cabinet shall: the request is received by the gatekeeper; or

(a) Suspend payments until the necessary information has been (b) Lower level is assigned by the gatekeeper with a CRP-
submitted to the gatekeeper; 4[SRP-004], the lower payment shall be effective thirty (30) days

(b) | f a chil dés l evel is r e dafiec thedrequast ig received byntiieigatekdeper. r epor t s ar e
received by the gatekeeper, make an adjustment for overpayment (4) If the child-caring facility, child-placing agency, or cabinet
retroactive to the first utilization review due date that was missed; or staff does not agree with the redetermination as provided by the

(c) I'f a childds | evel i s i ncr e@GRPE[ERPOB4], an appeal mdy the regliestddeirl acaordamoz mith r epor t
apply a higher rate beginning the day after the untimely reports are Section 14 or 15 of this administrative regulation.
received by the gatekeeper.

(3) If the child-caring facility makes timely submission of the Section 13. Reassignment. (1) If the level of care expires and
reports, and if the: the child is moved to a different placement, a reassigned level of

(a) Level of care remains unchanged, payments shall continue care shall be obtained by the:
unchanged; (a) Department completing a level of care packet for a level

(b) Level of care is reduced, and the: assignment; or

1. Child remains in the same placement, the lower level of care (b) New child-caring facility or child-placing agency submitting
shall be effective on the 31st day following the utilization review due the following within thirty (30) days of the placement:
date; or 1. A cover letter requesting a reassignment;

2. Child is placed in another child-caring facility or child-placing 2. An assessment of the child;
agency after the utilization review due date, the rate for the lower 3. Documentation to support the level of care assignment, such
level shall be effective on the day the child is placed; or as the level of care packet or discharge summary; and

(c) Level of care is increased, the rate for the higher level of 4. Material as specified in Section 2(2)(l) of this administrative
care shall be effective the day after the utilization review due date. regulation [Me%hﬂd—ha&aw@e#sevem%g@}%abev&

(4) If a child-caring facility, child-placing agency, or the
department determines it to be in the best interest of a child to be We—(%)—&Aeheﬂbaeh)—e{
transitioned from a residential program to another program and the —Chi } .
required reports specified in Section 10(1)(c) of this administrative (2) The reassigned level of care rate shall be effective on the
regulation have been submitted on time, and if: date of admission to the new placement.

(a) The program is not therapeutic foster care, the rate for the (3) If the child-caring facility or child-placing agency disagrees
level resulting from the utilization review shall remain in effect until with the level of care assigned by the gatekeeper, the child-caring
the next scheduled utilization review; or facility or child-placing agency may request a redetermination as

(b) The new program is therapeutic foster care, the residential specified in Section 12 of this administrative regulation.
rate for the level resulting from the utilization review shall remain in
effect for thirty (30) days after the change in placement. On the 31st Section 14. Informal Dispute Resolution. (1) A contract agent
day the therapeutic foster care rate for the assigned level shall dissatisfied by a decision of the cabinet or a gatekeeper may seek
apply. informal resolution by filing a request with the secretary of the

(5) If the child-caring facility, child-placing agency, or cabinet cabinet, or designee, within ten (10) days following notice of the
staff disagrees with the level of care assigned by the gatekeeper, decision.
the child-caring facility, child-placing agency, or cabinet staff may (2) Upon receipt of a request for informal resolution, the cabinet
request a redetermination as specified in Section 12 of this shall:
administrative regulation. (a) Review the request; and

(b) Render a written decision on the issue raised.

Section 12. Redetermination. (1) If the child-caring facility, child- (3) If the dispute relates to a decrease or denial of payment, the
placing agency, or cabinet staff disagrees with the level of care contract agent may request an administrative hearing in accordance
assigned by the gatekeeper, the child-caring facility, child-placing with Section 15 of this administrative regulation.
agency, or cabinet staff may request a redetermination of the
assigned level by providing to the gatekeeper: Section 15. Administrative Hearing Process. A child-caring

(a) New information which supports the request for a new level; facility or child-placing agency may request an administrative
and hearing in accordance with 922 KAR 1:320.

(b) Completion of the "request for redetermination" section of
one (1) of the following forms: Section 16. Incorporation by Reference. (1) The following

1. DPP-886, Private Child Care Client Inter-agency Referral material is incorporated by reference:

Form, for an initial or reassigned level; (@) "Child Behavior Checklist for Ages 1 12 - 5

2. CRP-2[CRP-002] , Childrenés Revi ew PAchenpbachyedRionj7i0&t e Chi |l d
Care Notice of Level of Care Payment Authorization, [ferm] for a (b) "Child Behavior Checklist for Ages 6-18
utilization review; (Achenbach)",[edition] 6/01;

3. CRP-5[GRP-005] , Childrend6s Review Pro(gcr@ [EBI@@SJ%PG—SQ—heFH—G—T—E—F\—G—S—R—e—V—FeW Pr og
Care Utilization Review Notlce of Level Assignment,[ferm] for a
utilization review; or {eh-"CRP-002] , Chil dr e noés Ri\tate ClildtvCafer ogr am

4. CRP-6[CRP-006] , Childrendés Review PNom:gof laevel offCare Ragnteet Authdrizatiod", 8/14[edition-11/04];

Care Notice of Level of Care Payment Authorization (d ) [@R—R;RP—Q—Q%—Q—h—n—I—d—r—e—n—e—s—R—e—v iew Pr
Reassignment,[ferm] for a reassignment.

(2) If the request for a redetermination is received by the {H-"CRP-004] , Children o s Rev | devel Bfr ogr am
gatekeeper within thirty (30) days after the most recent utilization Care Redetermination”, 8/14[edition-11/04];
review or admission, and if the gatekeeper assigns a higher level (e)[{g)] "CRP-5[CRP-005] , Childrenos Review Pr
with a CRP-4[CRP-004], Children's Review Program Notice of Level Foster Care Utilization Review Notice of Level Assignment,
of Care Redetermination, the increased payment shall be retroactive 8/14[edition-11/04];
to the most recent of the following: [¢r)] "CRP-6[CRP-006] |, Childrends Review Prc

421
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Child Care Notice of Level of Care Payment Authorization
Reassignment”, 8/14[edition-#07];

(@"CRP-7, Childrenbds
Care Payment (ALP)", 8/14;

(h)[()] "DPP-114, Level of Care Schedule", 8/14[edition-6/08];

()[€)] "DPP-886, Private Child Care Client Inter-agency Referral
Form",[edition] 10/04;

(D[(k—DBPP-886A—Application—for—Referral —and—Needs

" et 2107

)] "DPP-888, Kentucky Cabinet for Health and Family Services
Annual Audited Cost Report and Time Study and Instructions for
Completing the Cost Report Time Study Codes and Definitions, and
Instructions for the Time Study, for Child-Caring and Child-Placing
Programs and Facilities",[edition] 10/04; and

K] '"Rei ss Scales
Retardation and Psychopathology)",[editier] 1990.

(2) This material may be inspected, copied, or obtained, subject
to applicable copyright law, at the Department for Community Based
Services, 275 East Main Street, Frankfort, Kentucky 40621, Monday
through Friday, 8 a.m. to 4:30 p.m.

TERESA C. JAMES, LCSW, Commissioner
AUDREY TAYSE HAYNES, Secretary

APPROVED BY AGENCY: July 25, 2014

FILED WITH LRC: August 1, 2014 at 2 p.m.

CONTACT PERSON: Tricia Orme, Office of Legal Services, 275
East Main Street 5 W-B, Frankfort, Kentucky 40601, phone 502-
564-7905, fax 502-564-7573, tricia.orme@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact person: Elizabeth Caywood

(1) Provide a brief summary of:

(a) What this administrative regulation does: This administrative
regulation establishes five levels of care based upon the needs of a
child for whom the Cabinet for Health and Family Services has legal
responsibility; a payment rate for each level; gatekeeper
responsibilities; provider requirements; procedures for classification
at the appropriate level of care; and procedures for determination of
components of the model program costs analysis.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to establish the policy and
procedures for placement of a child committed to the cabinet with a
private child care provider, levels of care and related payments,
responsibilities and requirements of the gatekeeper and private
provider, and rate setting methodology.

(c) How this administrative regulation conforms to the content of
the authorizing statutes: This administrative regulation conforms to
the content of the authorizing statutes by establishing the levels of
care and associated payments for a private child care placement.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation assists with the effective administration of
the statutes through its incorporation of the methodology regarding
the placement of a child committed to the cabinet with a private child
care provider, procedures concerning the model program cost
analysis, provider and gatekeeper requirements, levels of care, and
payment rate for each level of care.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative

regulation: The amendment to this administrative regulation
increases the private residential child-c ar i ng f aci |
childpl acing agencies6 foster care

state/executive branch budget bill enacted during the 2014 Regular
Session (a.k.a. House Bill 235 or Ky. Acts ch.117), updates and
streamlines incorporated materials, and makes technical
clarifications to comply with KRS Chapter 13A and best practice.

(b) The necessity of the amendment to this administrative
regulation: The amendment to this administrative regulation is
necessary to increase private provider per diems in accordance with
the state/executive branch budget bill enacted during the 2014
Regular Session (a.k.a. House Bill 235 or Ky. Acts ch.117) and to
make updates and clarifications to incorporated materials with
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it

reviews and inputs solicited from

Chi | d reeiew@mgrar.

Review Pr ogr am(c)AHow Ithe caméndneent conform& ¢ov ted comteént of the

authorizing statutes: The amendment conforms to the content of the
authorizing statutes through its increase to the private provider per
diems to comply with House Bill 235 from the 2014 General
Assembly (Ky. Acts ch. 117). In addition, it makes updates and
clarifies incorporated materials necessitated to actualize these
placement processes.

(d) How the amendment will assist in the effective administration
of the statutes: The amendment will assist in the effective
administration of the statutes through its inclusion of enhanced
private provider per diems in accordance with appropriations,
improvements to incorporated materials, and other technical

f o rDiagddsis (Mbmtad n 6 corrediians |

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: As of June 2014, there were 7,778
children in the custody of the cabinet of which 930 are placed with
private residential child-caring facilities with levels of care IV and V.
There are an additional 2,971 children placed with private child
placing agencies in either basic foster care or levels | through V.
There are presently forty-seven (47) private residential child caring
and ninety-four (94) private child-placing licensed locations that
have an existing agreement with the cabinet for out-of-home care
services.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Required incorporated materials have
been updated to reflect best practice and aid in the determination of
an appropriate level of care reimbursement rate for children.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
guestion (3): There will be no additional costs to the regulated
entities as a result of this administrative regulation amendment.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): In accordance with House Bill 235
from the 2014 General Assembly (Ky. Acts ch. 117), private
residential child-caring facilities will realize a twenty-four (24) dollar
and eighty-four (84) cent reimbursement increase for children with a
level of care IV and an eight (8) dollar and thirty-five (35) cent
increase for children with a level of care V. Private child-placing
agencies will realize per diem increases ranging from one (1) dollar
and eighty-two (82) cents to five (5) dollars and seventy (70) cents
for foster care services.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: The administrative body has conducted extensive
analysis of its budgetary context and service demands to ensure the
per diem increases are within appropriations. State funds
appropriated will be used as match for other fund sources. DCBS
estimates an overall cost increase of $9.5 million in state general,
federal, and restricted funds for the first year.

(b) On a continuing basis: The administrative body projects the
per diem increases are within appropriations; however, the
administrative body will continually monitor its costs to make any
adjustments necessary to maintain services and a comprehensive
service array within available funding.

e s(@ What & the rsourcea of ethe funding to be used for the

pnelememtation raisd enfarceraentcod thisl admioigrativei reghlatian:h e

Title IV-E, restricted funds derived from Medicaid, federal
Temporary Assistance for Needy Families Block Grant, and state
funds are the sources of funding for this administrative regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: An
increase in funding was provided to the cabinet through House Bill
235 of the 2014 General Assembly (Ky. Acts ch. 117).

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees: This

t

he
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administrative regulation does not establish any fees or directly or
indirectly increase any fees.

(9) TIERING: Is tiering applied? Tiering is not applied, as this
administrative regulation will not be applied in a like manner
statewide.

FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constituting the federal mandate.
42 U.S.C. 622, 672

2. State compliance standards. KRS 194A.050(1), 199.641(4),
605.090(1)(d), 605.090(1)(d), 605.150(1)

3. Minimum or uniform standards contained in the federal
mandate. 42 U.S.C. 622, 672

4. Wil this administrative regulation impose stricter
requirements, or additional or different responsibilities or
requirements, than those required by the federal mandate? This
administrative regulation does not impose stricter requirements, or
additional or different responsibilities or requirements, than those
required by the federal mandate.

5. Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. This
administrative regulation does not impose a stricter standard, or
additional or different responsibilities or requirements.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? The Cabinet for
Health and Family Services, specifically the Department for
Community Based Services (DCBS), is impacted by this
administrative regulation.

2. Identify each state or federal statute or federal regulation that
requires or authorizes the action taken by the administrative
regulation. 42 U.S.C. 622, 672, KRS 194A.050(1), 199.641(4),
605.090(1)(d), 605.150(1)

3. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? This
administrative regulation will generate no new revenues.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? This
administrative regulation will generate no new revenues.

(c) How much will it cost to administer this program for the first
year? The administrative body has conducted extensive analysis of
its budgetary context and service demands to ensure the per diem
increases are within appropriations. State funds appropriated will be
match for other fund sources. DCBS estimates an overall cost
increase of $9.5 million in state general, federal, and restricted funds
for the first year.

(d) How much will it cost to administer this program for
subsequent years? The administrative body projects the per diem
increases are within appropriations; however, the administrative
body will continually monitor its costs to make any adjustments
necessary to maintain services and a comprehensive service array
within available funding.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:
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STATEMENT OF EMERGENCY
922 KAR 2:160E

This emergency administrative regulation is necessary to
comply with provisions of the State Executive Branch Budget Bill
enacted during the 2014 Regular Session (i.e., Ky. Acts ch. 117).
The biennium budget for years 2015 and 2016 includes restoration
of the Child Care Assistance Program. The restoration of the
program provided within this administrative regulation begins August
4, 2014, with adjustments effective July 1, 2015, in accordance with
federal and state funding appropriations. This program supports the
health, safety, and welfare of children and the ability of low-income
parents to work and obtain additional skills and training. An ordinary
administrative regulation would not allow the agency sufficient time
to implement the restoration of the Child Care Assistance Program
by August 4, 2014. This emergency administrative regulation will be
replaced by an ordinary administrative regulation. The ordinary
administrative  regulation is identical to this emergency
administrative regulation.

STEVEN L. BESHEAR, Governor
AUDREY TAYSE HAYNES, Secretary

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Community Based Services
Division of Child Care
(Emergency Amendment)

922 KAR 2:160E. Child Care Assistance Program.

RELATES TO: KRS[81-016;] 194A.060, 199.892,
199.894(1),(5), 199.896, 199.898(1), (2), 199.8982, 199.899,
199.8994, 214.036, 314.011(5), 337.275, 600.020(49), 605.120(5),
620.020(10), 2014 Ky. Acts ch. 117, Part 1, G.9(3), 7 C.F.R. 1463,
2012, 20 C.F.R. 652, 660-671, 45 C.F.R. 98, 205.10(a)(6),
205.50(a)(1)(i), 400.66(d), 25 U.S.C. 459, 1261, 1401, 29 U.S.C.
723(a)(5), 38 U.S.C. 1815, 42 U.S.C. 601-619, 1451, 1771, 1775,
2000d, 3001, 4950-5084, 8621, 9902(2), 10602(c)[;Pub-L—110-246]

STATUTORY AUTHORITY: KRS 194A.050(1), 199.892,
199.8994

EFFECTIVE: August 1, 2014

NECESSITY, FUNCTION, AND CONFORMITY: KRS
194A.050(1) requires the Secretary of the Cabinet for Health and
Family Services to promulgate administrative regulations necessary
to operate programs and fulfill the responsibilities vested in the
cabinet, qualify for the receipt of federal funds, and cooperate with
other state and federal agencies for the proper administration of the
cabinet and its programs. KRS 199.892 enables the Cabinet for
Health and Family Services to promulgate administrative regulations
to qualify to receive federal funds under provisions of the federal
Social Security Act, 42 U.S.C. 601-619, and to provide for effective
regulation of child care centers. KRS 199.8994 requires the cabinet
to administer all child care funds to the extent allowable under
federal law or regulation and in a manner which is in the best
interest of the clients to be served. This administrative regulation
establishes requirements that enable the Cabinet for Health and
Family Services to qualify for federal funds under the Child Care and
Development Fund, and establishes procedures for the
implementation of the Child Care Assistance Program to the extent
that funding is available.

Section 1. Definitions. (1)
adoptive parent or an individual caring for a child in loco parentis
who is applying for CCAP.

(2) "Cabinet" is defined by KRS 199.894(1).

(3) "Change in a circumstance" means a change that affects
eligibility or benefit amounts and includes:

(a) Beginning or ending employment;

(b) Change in an employer or obtaining additional employment;

(c) Increase or decrease in the number of work hours;

(d) Increase or decrease in the rate of pay;

(e) Increase or decrease in family members;

(f) Change in self-employment activity;

(g) Change in scheduled hours care is needed,;

"Applic



VOLUME 41, NUMBER 317 SEPTEMBER 1, 2014

(h) Beginning or ending an educational activity;

(i) Change in child care provider;

() Change in address or residence;

(k) Change in marital status; or

(I) Beginning or ending receipt of unearned income.

(4) "Child care" means the provision of care for a child for a
portion of a day on a regular basis, designed to supplement, but not
substitute for, the parent 6 s responsibility
development, and supervision.

(5) "Child care and development fund" or "CCDF" is defined by
45 C.F.R. 98.2.

(6) "Child Care Assistance Program" or "CCAP" means
Kent uckyds child care
the eligibility requirements of this administrative regulation, with the
financial resources to find and afford quality child care.

(7) "Child care certificate" is defined by 45 C.F.R. 98.2.

(8) "Child protective services" is defined in 922 KAR 1:330,
Section 1(3).

(9) "Child with a special need" means a child who has multiple
or severe functional needs requiring ongoing specialized care.

(10) "Employment" means public or private, permanent or
temporary work for an average of twenty (20) hours per week for
compensation or as an unpaid job requirement.

(11) "Family" means an applicant or parent, a child, and another
responsible adult if present, residing in the same home.

(12) "Family child-care home":

(a) Is defined by KRS 199.894(5);

(b) Is described in KRS 199.8982; and

(c) Means a home certified in accordance with 922 KAR 2:100.

(13) "Full day" means child care that is provided for five (5) or
more hours per day.

(14) "Health professional" means a person actively licensed as

a:

(a) Physician;

(b) Physiciands assistant;

(c) Advanced registered nurse practitioner;

(d) Qualified mental health professional as defined by KRS
600.020(49); or

(e) Registered nurse as defined by KRS 314.011(5) under the
supervision of a physician.

(15) "In loco parentis" means a person acting in place of a
parent, including:

(a) A legal guardian;

(b) An individual related by blood, marriage, or adoption to the
child; or

(c) A nonrelative pursuing legal custody of the child within one
(1) year of application.

(16) "Infant" means a child who is less than one (1) year old.

(17) "Kentucky Transitional Assistance Program" or "K-TAP"
means Kentucky's Temporary Assistance for Needy Families or
"TANF" money payment program established in 921 KAR Chapter

2.
(18)[*Nenurban™means-a-county without-a-first—second—or-third

£9)] "Parent" is defined by 45 C.F.R. 98.2.

(19)[€26)] "Part day" means child care that is provided for less
than five (5) hours per day.

(20)[21)] "Preschool child" means a child who has reached the
third birthday up to, but not including, the sixth birthday.

(21)[22)] "Preventive services" is defined by KRS 620.020(10).

(22)[(23)] "Provider" means the entity providing child care
services.

(23)[24)] "Qualified alien" means a child who meets the
requirements of 921 KAR 2:006, Section 1(14).

(24)[(25)] "Registered provider" means a child care provider who
meets the requirements of 922 KAR 2:180.

(25)[(26)] "Related" means having one (1) of the following
relationships:

(a) Child;

(b) Stepchild;

(c) Grandchild;

(d) Great-grandchild;

(e) Niece;

(f) Nephew;

f oparentish e
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(g9) Sibling;

(h) Child in legal custody; or

(i) Child living in loco parentis.

(26)[(27)] "Responsible adult" means a person other than the
applicant who is in the childods

(a) The natural parent, adoptive parent, or stepparent; or

(b) The spouse of an individual caring for a child in loco
childdéds protection,

(27)[€28)] "School-age child" means a child who has reached the
sixth birthday.

(28) "Supplemental Nutrition Assistance Program" or "SNAP"
means the program, formerly known as the Food Stamp Program:

g familes, dho meet o g r a(ahDefinredhby 7 1d.$.@ 2012; and

(b) Governed by 921 KAR Chapter 3.

(29) "Teenage parent" means a parent who is nineteen (19)
years of age or younger.

(30) "Toddler" means a child who has reached the first birthday

up to, but not including, the third birthday.[(31)}~Urban—means—a
or-third-class-city-]

Section 2. Application Rights and Requirements. (1) An
individual may apply or reapply for CCAP through the cabinet or its
designee.

(2)(a) Unless an applicant is approved according to the criteria
in Section 5 or 6 of this administrative regulation, an application
shall have been made on the date:

1. A signed DCC-90, Application for Subsidized Child Care
Assistance, or DCC-90.1, Intent to Apply for Child Care Assistance,
is received at the cabinet or its designee office; or

2. The agency is contacted, if the person:

a. Has a physical or mental disability; and

b. Needs special accommodation due to the impairment.

(b) If the applicant is physically unable to come to the office to
apply, the applicant may designate an authorized representative to
make application.

(c) The applicant may be:

1. Assisted by another individual of choice in the application
process; and

2. Accompanied by the individual in a contact with the agency.

(d) In accordance with the procedures described in 920 KAR
1:070, interpreter services shall be provided for persons who are:

1. Deaf; or

2. Hard of hearing.

(e) Interpreter services shall be provided for a non-English
speaking individual in accordance with Section 601 of Title VI of the
Civil Rights Act of 1964, 42 U.S.C. Section 2000d.

(3) The cabinet or its designee shall not discriminate against an
applicant based on age, race, color, sex, disability, religious creed,
national origin, or political beliefs.

(4) For the month child care payment is intended to cover, a
family shall meet the technical and financial eligibility criteria,
according to its particular circumstances, as described in Sections 3,
4,5, 6, and 7 of this administrative regulation.

(a) The applicant or recipient shall be the primary source of
information and shall:

1. Furnish verification of:

a. Income;

b. Technical eligibility; and

c. Employment; and

2. Give written consent to the cabinet or its designee necessary
to verify information pertinent to the eligibility determination.

(b) Upon receiving written notice of a request for information or
a scheduled appointment to present required documentation, failure
of an applicant or recipient to respond shall be considered a failure
to present adequate proof of eligibility.

(5) The cabinet or its designee shall:

(a) Render a decision on each application; and

(b) Send a DCC-105, Child Care Assistance Program Notice of
Action, to the applicant in accordance with Section 11(5) of this
administrative regulation to provide written notification of the
decision within thirty (30) calendar days of receipt of the application
submitted in accordance with subsection (2) of this section.

(6) Each decision regarding eligibility for assistance shall be

househol
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supported by documentation recorded in the applicant or recipient's
case record.
(7) A family shall not receive:
(a) Assistance until approval of the application for benefits; or
(b) Benefits prior to application.

Section 3. Technical Eligibility. (1) A child shall be eligible for
child care assistance, if the child:

(@) ls a:

1. Resident of Kentucky; and

2. U.S. citizen or qualified alien;

(b) Is under age:

1. Thirteen (13); or

2. Nineteen (19) and is:

a. Physically or mentally incapable of caring for himself, as
demonstrated by a written document provided by a health
professional;

b. Under court supervision; or

c. ldentified as a priority by federal statute, regulation, or funding
source; and

(c) Has a current immunization certificate showing that the child
is immunized, unless:

1. There is an exception pursuant to KRS 214.036; or

2. The child is attending a:

a. Licensed child-care[ehild-care] center;

b. Certified child-care[ehild-care] home;

c. Public school;

d. Head Start; or

e. Other entity that requires the immunization record.

(2) If a child served by the CCAP is not immunized, child care
assistance benefits shall be available or continue for a period of
thirty (30) calendar days following the notification of the needed
immunization while the family takes necessary action to comply with
the immunization requirement.

(3) A family shall not be eligible for a CCAP benefit if care is
provided by:

(a) A parent or stepparent;

(b) A legal guardian;

(c) A member of the K-TAP or SNAP[foed-stamp-assistance]
case in which the child in need of child care assistance is included;

(d) A person living in the same residence as the child in need of
care;

(e) A provider not:

1. Licensed according to 922 KAR 2:090, Child care center
licensure;

2. Certified according to 922 KAR 2:100, Certification of family
child care homes; or

3. Registered according to 922 KAR 2:180, Requirements for
registered child care providers in the Child Care Assistance
Program;

(f) A Head Start program unless the child care is provided
before, after, or in between the Head
hours as wrap-around child care[An—alternative—program—such—as
Head Start-state-preschool-orstate kindergarten]; or
operates the child

(9) Another child care provider if the family
care business in the home.

(4) If the restrictions specified in subsection (3) of this section do
not apply to the provider related to the child, the provider related to
the child may be eligible for payment from CCAP if the requirements
of 922 KAR 2:180 are met.

(5) A child in foster care shall not be eligible for CCAP.

Section 4. Requirements for Low Income Working Family
Eligibility Determination. (1) A child shall be eligible to receive CCAP
if the child meets the requirements specified in Section 3 of this
administrative regulation and resides with:

(&) An applicant who has employment an average twenty (20)
hours per week;

(b) An applicant and a responsible adult who have employment
an average of forty (40) hours per week combined, if the individual
with the least employment has an average of at least five (5) hours
of employment per week;

(c) An applicant and a responsible adult if either the applicant or
the responsible adult has employment an average of twenty (20)

St aigntand peturo the DCEO1s
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hours per week, and the other is physically or mentally unable to
provide adequate care or supervision as documented by a written
statement from a health professional;

(d) An applicant who:

1. Loses employment through no fault of their own up to four (4)
weeks;

2. Is on maternity leave for up to six (6) weeks; or

3. Is on medical leave from employment due to a health
condition verified by a health professional for up to six (6) weeks;

(e) A relative caregiver pursuant to the conditions of a program
established by KRS 605.120(5), who meets:

1. All requirements in this section; and

2. Income eligibility standards in Section 7[{})]; or

(f) A teen parent attending high school or pursuing a general
equivalency degree (GED).

(2) Compliance with subsection (1) of this section for an
applicant or a responsible adult who is self-employed shall be
determined by dividing income calculated in accordance with
Section 7(7)(d) of this administrative regulation by minimum wage
established in accordance with KRS 337.275.

(3) An applicant eligible in accordance with this section shall
sign and return the DCC-91, Client Rights and Responsibilities
Sheet, and the DCC-94, Child Care Service Agreement and
Certificate.

Section 5. Requirements for Protection and Permanency
Eligibility Determination. (1) A child shall be eligible to receive CCAP
if the child:

(a) Resides with an applicant who:

1. Receives child protective or preventive services; or

2. Needs to receive child protective or preventive services
based upon an assessment conducted by child protective services
staff pursuant to 922 KAR 1:330; and

(b) Meets the requirements
administrative regulation.

(2) A child shall be approved for child care assistance by the
cabinet in accordance with subsection (1) of this section without a
separate application, as an integral part of a protective or preventive
services plan in accordance with 922 KAR 1:430.

(3) A child who participates in the CCAP as a result of a child
protective or preventive services authorization shall not be eligible
for more than six (6) months without further authorization.

(4)(a) Based on the assessment in accordance with 922 KAR
1:330, the cabinet may waive the family copayment required by
Section 10 of this administrative regulation for a child who
participates in CCAP as a result of child protective services
authorization.

(b) If the cabinet waives the family copayment in accordance
with paragraph (a) of this subsection, the cabinet shall document the
reason for the waiver in the child's protective services case plan.

(5) An applicant eligible in accordance with this section shall
operating

listed in Section 3 of this

Section 6. Kentucky Works Child Care Eligibility Determination.
(1) A child shall be eligible for CCAP if the child:

(@) Resides with an applicant who is participating in the
Kentucky Works Program described in 921 KAR 2:370; and

(b) Meets the requirements listed in Section 3 of the
administrative regulation.

(2) A child shall be approved for child care assistance by the
cabinet in accordance with subsection (1) of this section without a
separate application as an integral part of a Kentucky Works
Program self-sufficiency plan.

(3) An applicant eligible in accordance with this section shall
sign and return the DCC-91.

Section 7. Income Eligibility. (1)(a)[Prierto-July-1,-2013,—a—<child
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{b)] Effective July 1, 2013, a child shall be eligible for the CCAP
if the familyds income is | ess

1. 100 percent of the federal poverty level at the initial
application; or

2. 100 percent of the federal poverty level at the redetermination
or eligibility recalculation in accordance with Section 8 of this
administrative regulation.

(b) On or after August 4, 2014, a child shall be eligible for the
CCAP if the familyds income is
the 2011 federal poverty level at:

1. Initial application; or

2. Redetermination or eligibility recalculation in accordance with
Section 8 of this administrative regulation.

(c) On or after July 1, 2015, a child shall be eligible for the
CCAP if the familyés income is

1. 150 percent of the 2011 federal poverty level at initial
application; or

2. 165 percent of the 2011 federal poverty level at
redetermination or eligibility recalculation in accordance with Section
8 of this administrative regulation.

(2) A family that becomes ineligible for K-TAP shall remain
eligible for CCAP for twelve (12) months from the date of the K-TAP

discontinuance, if t he f a neirdmgids $essithancobegual to:
CV! ; ;
oF
{b)] 100 percent of the federal poverty level effective July 1,
2013;

(b) 140 percent of the 2011 federal poverty level on or after
August 4, 2014; or

(c) 165 percent of the 2011 federal poverty level on or after July
1, 2015.

(3) Except for a child who is eligible as specified in Section 5 of
this administrative regulation, gross income received or anticipated
to be received by the applicant and responsible adult shall be
consi dered when the cabinet or i
eligibility for the CCAP.

(4) A child that is eligible for CCAP as specified in Section 5 of
this administrative regulation shall be eligible without regard to the
famil yds i ncome.

(5) Excluded income shall be:

(a) K-TAP child only payments, including back payment;

(b) A payment received from the Kinship Care Program,
pursuant to 922 KAR 1:130, including back payment;

(c) Educational grant, loan, scholarship, and work study income;

(d) The value of Kentucky Works supportive services payment
pursuant to 921 KAR 2:017;

(e) The value of United States Department of Agriculture
program benefits including:

1. Donated food;

2. Supplemental food assistance received pursuant to 42 U.S.C.
1771,

3. Special food service program for a child pursuant to 42
U.S.C. 1775;

4. Nutrition program for the elderly pursuant to 42 U.S.C. 3001,
and

5. The monthly allotment under SNAP[the—Supplemental

o . :

Programy):

- 1;

(f) Payment made directly to a third party on behalf of the
applicant or recipient by a nonresponsible person;

(9) In-kind income;

(h) Reimbursement for transportation in performance of an
employment duty, if identifiable;

(i) Nonemergency medical transportation payment;

() Highway relocation assistance;

(k) Urban renewal assistance;

() Federal disaster assistance and state disaster grant;

(m) Home produce utilized for household consumption;

(n) Housing subsidy received from federal, state, or local
governments;

(o) Receipt distributed to a member of certain Indian tribes by
the federal government pursuant to 25 U.S.C. 459, 1261 and 1401,

(p) Funds distributed per capita to or held in trust for a member

t hof an Indian tribe hy ¢hé federal:government pursuant to 25 U.S.C.

| e s b. Activie Earps af Execetiges;a |

459, 1261 and 1401,

(q) Payment for supporting services or reimbursement of out-of-
pocket expense made to an individual volunteering as:

1. Senior health aide; or

2. Member of the:

a. Service Corps of Retired Executives; or
to 140

(r) Payment made to an individual from a program pursuant to
42 U.S.C. 4950 to 5084 if less than the minimum wage under state
or federal law, whichever is greater, including:

1. Volunteers in Service to America (VISTA);

2. Foster Grandparents;

| e s s3. Retireal and Senior ¥ ajunteel Pragram; or
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4. Senior Companion;

(s) Payment from the cabinet for:

1. Child foster care; or

2. Adult foster care;

(t) Energy assistance payment made under:

1. The Low Income Home Energy Assistance Program pursuant
to 42 U.S.C. 8621, or

2. Other energy assistance payment made to an energy
provider or provided in-kind;

(u) The principal of a verified loan;

(v) Up to $12,000 to Aleuts and $20,000 to an individual of
Japanese ancestry for payment made by the United States
Government to compensate for a hardship experienced during
World War II;

(w) The advance payment or refund of earned income tax credit;

(x) Payment made from the Agent Orange Settlement Fund;

(y) Payment made from the Radiation Exposure Compensation
Trust Fund;

(z) Up to $2,000 per year of income received by individual

or restricted lands;

(aa) Payment made to an individual because of the individual's
status as a victim of Nazi persecution;

(bb) Income received from temporary employment from the
United States Department of Commerce, Bureau of the Census;

(cc) A payment received from the National Tobacco Growers
Settlement Trust;

(dd) A Tobacco Loss Assistance Program payment pursuant to
7 C.F.R. 1463;

(ee) A payment received from a crime victim compensation
program according to the Antiterrorism and Effective Death Penalty
Act of 1996 pursuant to 42 U.S.C. 10602(c);

(ffy A payment made, pursuant to 38 U.S.C. 1815 by the
Veteran's Administration, to children of female Vietnam veterans;

(gg) A discount or subsidy provided to Medicare beneficiaries
pursuant to Section 1860D-31(g)(6) of the Social Security Act, 42
U.S.C. 601-619;

(hh) Any cash grant received by the applicant under the
Department of State or Department of Justice Reception and
Placement Programs pursuant to 45 C.F.R. 400.66(d);

(i) Reimbursement payment for a vocational rehabilitation
individual participating in Preparing Adults for Competitive
Employment pursuant to 29 U.S.C. 723(a)(5); or

(@ij) Income or earnings from a program funded under the Work
Investment Act (WIA) pursuant to 20 C.F.R. 652 and 660 to 671.

(6) Deductions from gross income shall be:

(a) Actual, legally obligated child support payment made by the
applicant or responsi ble adult
residence; and

(b) Operating costs to determine adjusted gross income from
self-employment.

(7) Best estimate.

(a) Gross income shall be computed by using a best estimate of
income that may exist in the benefit month.

(b) The following method shall be used to calculate a best
estimate of earned income other than earned self-employment:

1. Cents shall not be rounded at any step in the calculation;

2. Unless it does not represent the ongoing situation, income
from all pay periods in the preceding two (2) calendar months shall

percent
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be used,

3. A monthly amount shall be determined by:

a. Adding gross income from each pay period;

b. Dividing by the total number of pay periods considered; and

c. Converting the pay period figure to a monthly figure by
multiplying a:

(i) Weekly amount by 4.334;

(i) Biweekly amount by 2.167; or

(iii) Semimonthly amount by two (2); and

4. If income has recently begun and the applicant or recipient
has not received two (2) calendar months of earned income, the
anticipated monthly income shall be computed by:

a. Multiplying the:

(i) Hourly rate by the estimated number of hours to be worked in
a pay period; or

(i) Daily rate by the estimated number of days to be worked in
the pay period; and

b. Converting the resulting pay period figure to a monthly
amount pursuant to subparagraph 3.c. of this paragraph.

(c) For a case with unearned income, other than unearned self-
employment income, a monthly amount shall be determined by:

1. Not rounding cents at any step in the calculation;

2. Using the gross monthly amount of continuing, stable
unearned income received on a monthly basis; and

3. Averaging the amount of nonstable unearned income
received in the three (3) prior calendar months, unless it does not
represent the ongoing situation.

(d) For a case with self-employment income, a monthly amount
shall be determined as follows:

1. Cents shall not be rounded at any step in the calculation;

2. If the self-employment enterprise has been in operation for at
least a year, the income shall be prorated by dividing the income
from the last calendar year by twelve (12);

3. If the self-employment enterprise has been in operation for
less than a year, the income shall be prorated by dividing by the
number of months the business has been in existence; and

4. Profit shall be determined by:

a. Dividing the allowable expenses permitted by the Internal
Revenue Service except for depreciation by:

(i) Twelve (12) if the enterprise has been in operation for at least
a year; or

(ii) The number of months the business has been operating if
the business has been in existence for less than a year; and

b. Subtracting the monthly expense from the monthly income.

Section 8. Continuing Eligibility. (1) Continued eligibility under
the CCAP shall be redetermined at least every:

(a) Twelve (12) months; or

(b) Six (6) months for a child eligible pursuant to requirements in
Section 5 of this administrative regulation.

(2) Eligibility shall be reviewed and recalculated if necessary
due to a known or reported change in circumstance.

(3) A nonrelative who is acting in loco parentis for a child shall
be required to show proof of efforts to seek permanent custody of
the child or adopt the child within one (1) year of initial application as
a condition of continued eligibility for CCAP.

Section 9. Payment Rates and Policy. (1) To the extent funds
are available, the cabinet shall make payments as listed in the DCC-
300, Kentucky Child Care Maximum Payment Rates Chart.

(@) The rates in the DCC-300 shall represent the maximum
payment rates on a per day, per child, per child care provider basis.

(b) The maximum payment rates shall include the following
categories:

1. Full day;

2. Part day;

3.[Urban;

5:] Licensed;

4.[6:] Certified;

5.[%] Registered,;

6.[8] Infant/Toddler;

7.[9<] Preschool child; and

8.[26-] School-age child.

(2) To the extent funds are available, a licensed or certified
provider shall receive:

(&) Two (2) dollars per day beyond the maximum rate if the
provider is accredited by the:

1. National Association for the Education for Young Children;

2. National Early Childhood Program Accreditation;

3. National Association for Family Child Care;

4. Council on Accreditation; or

5. Other accrediting body approved by the Early Childhood
Advisory Council or the cabinet; or

(b) One (1) dollar per day beyond the maximum rate for
nontraditional care for providing child care assistance based on the
parent's schedule between:

1.7 p.m. to 5 a.m. daily; or

2. Friday, 7 p.m. through Monday, 5 a.m.

(3) To the extent funds are available, a licensed, certified, or
registered provider shall receive a special care rate of one (1)
additional dollar per day beyond the maximum rate for care of a
child:

(a) With a special need; or

(b) Who is age thirteen (13), but under age nineteen (19), and
is:

1. Physically or mentally incapable of caring for himself as
determined by a health professional; or

2. Under court supervision.

(4) The cabinet or its designee shall determine the maximum
daily reimbursement rate not to exceed the amount charged to the
general public.

(5) A child care provider registered according to 922 KAR 2:180
shall not be paid for more than:

(a) Three (3) children receiving CCAP per day; or

(b) Six (6) children receiving CCAP per day, if those children
are:

1. A part of a sibling group; and

2. Related to the provider.

(6) A family meeting the requirements of Section 4 or 6 of this
administrative regulation shall be eligible for payment to cover child
care needs due to full-time or part-time enrollment in an educational
program.

(7) To the extent funds are available, required enroliment fees
shall be paid no more than three (3) times in a twelve (12) month
period for a family meeting the requirements in Section 5 or 6 of this
administrative regulation.

Section 10. Family Copayment. (1) Unless a family copayment
has been waived in accordance with Section 5(4) of this
administrative regulation, a family of a child served by the CCAP
shall be responsible for a copayment in accordance with the family
copayment table in subsection (3) of this section.

(2) If a court orders a parent of a CCAP-eligible child to pay a
portion of the child's child care expenses, the court-ordered payment
shall be in lieu of the family copayment required by subsection (3) of
this section.

(3)(a) The cabinet or its designee shall determine a copayment
that a family shall pay to the provider for the cost of child care,
based on the following table:
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Family Co-Payment Per Day

Family Size 2 Family Size 3 Family Size 4 Family Size 5 or More
Income Range Family_Co- Family Family Family
Monthly Pay Wlth 1 Co-Pay Co-Pay Co-Pay

Child With 1 Child With With 1 Child With With 1 Child With
2 or more 2 or more 2 or more

0 899 $0 $0 $0 $0 $0 $0 $0
900 999 $2 $2 $3 $2 $2 $2 $2
1,000 |1,099 $3 $3 $3 $2 $3 $2 $3
1,100 |1,199 $4 $4 $4 $3 $3 $2 $3
1,200 |1,299 $4 $4 $5 $4 $4 $3 $3
1,300 |1,399 $5 $5 $5 $5 $5 $3 $4
1,400 |1,499 $6 $5 $6 $5 $6 $4 $4
1,500 |1,599 $7 $6 $6 $6 $6 $5 $5
1,600 |1,699 $8 $6 $7 $6 $7 $6 $6
1,700 |1,799 $9 $7 $8 $7 $8 $6 $7
1,800 |1,899 $10 $8 $9 $7 $8 $7 $8
1,900 |1,999 $10 $9 $10 $8 $9 $8 $9
2,000 [2,099 $11 $10 $11 $8 $9 $8 $9
2,100 |2,199.99 $12 $10 $11 $9 $10 $9 $10
2,200 [2,299.99 $12 $11 $12 $10 $11 $9 $10
2,300 |2,399.99 $12 $12 $13 $11 $12 $9 $10
2,400 [2,499.99 $12 $12 $13 $12 $13 $10 $11
2,500 [2,599.99 $12 $13 $14 $12 $13 $10 $11
2,600 |2,699.99 $12 $13 $14 $13 $14 $12 $13
2,700 [2,799.99 $12 $13 $14 $13 $14 $13 $14
2,800 |2,899.99 $12 $13 $14 $14 $15 $14 $15
2,900 [2,999.99 $12 $13 $14 $14 $15 $16 $17
3,000 [3,099.99 $12 $13 $14 $15 $16 $18 $19
3,100 |3,199.99 $12 $13 $14 $15 $16 $20 $21
3,200 [3,299.99 $12 $13 $14 $15 $16 $20 $21
3,300 [3,399.99 $12 $13 $14 $15 $16 $22 $23
3,400 [3,499.99 $12 $13 $14 $15 $16 $22 $23
3,500 [3,599.99 $12 $13 $14 $15 $16 $24 $25
3,600 [3,699.99 $12 $13 $14 $15 $16 $25 $25

(b) The maximum copayment for an eligible family with more
than five (5) members shall be twenty-five (25) dollars.

(4)(a) If a provider notifies the cabinet or its designee that a
family has failed to comply with a required copayment for two (2)
weeks, the cabinet or its designee shall request that the provider
develop a payment plan with the family.

(b) If a provider notifies the cabinet or its designee that a family
fails to enter into a payment plan within ten (10) days from a
provider's notification that a payment plan is necessary, or a family
fails to make two (2) payments in accordance with the payment
plan, the cabinet shall:

1. Not pay a subsequent provider until the family demonstrates
compliance with the payment plan; and

2. Terminate CCAP for the family.

(c) The cabinet or its designee may grant an exception to
paragraph (b) of this subsection due to:

1. A disaster verified by utility provider, local, state, or federal
government;

2. The closure of a provider;

3. Family circumstances, such as relocation, illness, or death;
or

4. Arisk to the health, welfare, or safety of the child or parent.

Section 11. Family Rights and Responsibilities. (1) The family
of a child served by the CCAP shall have rights pursuant to KRS
199.898(1) and (2).

(2) Unless an alternative program such as Head Start, state
preschool, or state kindergarten is available and accessible during
the time child care is needed, an applicant for a child who receives
or has been approved to receive CCAP benefits shall:

(a) Be offered choice of child care assistance subject to the
availability of state and federal funds; and

(b) Receive a child care certificate, the DCC-94.
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(3) An applicant approved in accordance with Section 4 of this
administrative regulation shall sign and return the DCC-91 and the
DCC-94.

(4) An applicant approved in accordance with Section 5 or 6 of
this administrative regulation shall sign and return the DCC-91.

(5) Notification of action.

(@ A DCC-105 shall serve many purposes in the
administration of CCAP, including notice to an applicant or
recipient of:

1. Changes in:

. Copayment;

. Certification period; or

. Household size;

Approval of:

. Application; or

. Continued eligibility; or
Adverse action, including:

. Denial of application;

. Reduction of CCAP benefits; or
. Termination of CCAP benefits.

(b) The DCC-105 providing notice of an adverse action shall
include:[;]

1. Reason for the adverse action;

2. Citation from an applicable state administrative regulation;
and

3. Information regarding the:

a. Informal dispute resolution process in accordance with
Section 17 of this administrative regulation; and

b. Opportunity to request an administrative hearing in
accordance with Section 18 of this administrative regulation.

(c) The language on the DCC-105 shall differ according to the
purpose of the notice described in paragraphs (a) and (b) of this
subsection.

(6) An applicant may change the applicantd s

COWOTPNOTE
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provider
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maximum of three (3) times in a twelve (12) month period, unless
an exception is authorized by the cabinet or its designee due to:

(a) A disaster verified by utility provider, local, state, or federal
government;

(b) Closure of a provider;

(c) Family circumstances, such as relocation, illness, or death;

(d) A risk to the health, welfare, or safety of the child or the
applicant; or

(e) Failure of the provider to comply with Section 13(1) of this
administrative regulation.

(7) A family that changes the child care provider more than
three (3) times as described in subsection (6) of this section shall
be discontinued from the CCAP and unable to participate until the
end of the eligibility period in effect at the time of discontinuance.

(8) An applicant for a child served by CCAP shall advise the
cabinet or its designee of a change in a circumstance within ten
(10) calendar days of the day the change is known.

(9) Failure to report a change in a circumstance may result in
a:

(a) Decrease or discontinuance of CCAP benefits based on the
type of change; or

(b) Claim in accordance with 922 KAR 2:020.

(10) An applicant for a child served by CCAP who fails to
cooperate with a cabinet quality control or case review shall be:

(a) Discontinued from CCAP benefits; and

(b) Unable to participate in CCAP until the applicant meets the
requirements of the quality control or case review.

(11) An applicant for a child served by CCAP shall report to the
cabinet or its designee a provider whom the applicant suspects is
not fulfilling requirements in accordance with Section 13(1)(c) of
this administrative regulation.

Section 12. Cabinet Requirements. (1) The DCC-94 shall:

(a) Be used for child care assistance provided by a licensed,
certified, or registered provider; and

(b) Not be considered a contract, employment, or grant to the
child care provider, but shall be considered assistance to the
applicant pursuant to 45 C.F.R. 98.30(c)(6).

(2) The cabinet or its designee shall provide consumer
information regarding conditions for termination of the DCC-94
pursuant to KRS 199.8994(6)(b).

(3) The cabinet or its designee shall assure that a provider of
child care assistance funded under the CCDF and other local,
state, or federal funds shall comply with the applicable regulatory
requirements pursuant to:

(a) 922 KAR 2:090, Child care center licensure;

(b) 922 KAR 2:100, Certification of family child care homes;

(c) 922 KAR 2:110, Child care facility provider requirements;

(d) 922 KAR 2:120, Child care facility health and safety
standards;

(e) 922 KAR 2:180, Requirements for registered child care
providers in the Child Care Assistance Program;

(f) 922 KAR 2:020, Child Care Assistance Program (CCAP)
improper payments, claims, and penalties; and

(g) 922 KAR 2:190, Civil penalties.

(4) If CCAP benefits are reduced or terminated due to the
shortage of funding, the cabinet shall provide a minimum thirty (30)
calendar day notice to each family receiving child care assistance.

(5) If the daily maximum payment rate is reduced due to the
shortage of funding, the cabinet shall provide a minimum thirty (30)
calendar day notice to licensed, certified, or registered providers.

(6) The cabinet shall send a[BESC-105—providing] notice of
adverse action[in—acecordance—with—Section—11(5)—of —this
administrative-regulation;] ten (10) calendar days in advance of this
adverse action.

(7) The cabinet shall prioritize child care assistance benefits as
determined by the available funds as follows:

(a) Child protective or preventive services authorization;

(b) A child with a special need;

(c) K-TAP recipients participating in the Kentucky Works
Program established in 921 KAR 2:370;

(d) Teen parents attending high school or pursuing a general
equivalency degree (GED);

(e) A K-TAP recipient attempting to transition off assistance
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through employment;

(f) A parent whose K-TAP case has been discontinued during
the previous twelve (12) months and who needs child care
assistance in order to accept or retain employment;

(g) A low income working parent; or

(h) A parent in education or training programs leading to self-
sufficiency.

Section 13. Provider Requirements. (1) A licensed child-care
center, certified family child-care home, or registered child care
provider that serves a child who patrticipates in the CCAP shall:

(a) Sign and submit the DCC-94 to the cabinet or its designee
prior to receiving payment from the CCAP;

(b) Report all absences on the DCC-97, Provider Billing Form,
submitted to the cabinet or its designee;

(c)1. Maintain the DCC-94E, Child Care Daily Attendance
Record, in which the attendance is[daily—arrival-and—departure
times-of-each-child-have-been]:

a. Recorded legibly each time the child arrives and each time
the child

b. Signed by the parent or applicant for the child served by
CCAP; and

2. Submit the DCC-94E upon request of the cabinet or its
designee;[and]

(d) Comply with the applicable
pursuant to:

1. 922 KAR 2:090, Child care center licensure;

2. 922 KAR 2:100, Certification of family child care homes;

3. 922 KAR 2:110, Child care facility provider requirements;

4. 922 KAR 2:120, Child care facility health and safety
standards;

5. 922 KAR 2:180, Requirements for registered child care
providers in the Child Care Assistance Program;

6. 922 KAR 2:020, Child Care Assistance Program (CCAP)
improper payments, claims, and penalties; and

7. 922 KAR 2:190, Civil penalties; and

(e) Complete the cabinet approved training on billing and the
DCC-94E:

1. Prior to receiving an initial payment from CCAP if the
provider will begin participation in CCAP after the effective date of
this administrative regulation; or

2. By August 4, 2015, if the provider began participation in
CCAP prior to the effective date of this administrative regulation.

(2) A licensed or certified child care provider shall complete
and submit the DCC-94B, Licensed or Certified Provider
Agreement[trfermation] Form, prior to receiving payment from the
CCAP.

(3) A licensed child care provider shall maintain written
documents with attendance records stating the reason for any
absence of a child receiving CCAP in excess of five (5) absences
per month per child.

(4)(a) If CCAP records indicate that a certified family child-care
home or a licensed child-care center is operating over capacity, as
specified in 922 KAR 2:100 or 922 KAR 2:120 respectively, by
having two (2) or more shifts, the cabinet shall request an
operating plan from the provider.

(b) An operating plan in accordance with paragraph (a) of this
subsection shall specify:

1. Each employee of each shift;

2. The work hours for each employee of each shift;

3. The management for each shift;

4. The work hours for each management employee of each
shift; and

5. The children enrolled for each shift.

(c) The cabinet shall approve an operating plan that
demonstrates the health, safety, and welfare of a child in care in
accordance with this administrative requlation and an
administrative regulation listed in subsection (1)(d) of this section.

regulatory requirements

Section 14. Other Services. To the extent state funds are
availab | e, a child whose
for the CCAP described in Section 7 may be eligible for:

(1) Child care payments;

(2) Enrollment fees;

depart[enatdiilpbagisfand i der 6 s
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(3) Activity or day trip fees;

(4) Material fees;

(5) Transportation fees; or

(6) Other items relating to child care services with prior
approval of the cabinet.

Section 15. An improper payment, claim, or penalty in CCAP
shall be in accordance with 922 KAR 2:020.

Section 16. Criteria for Nonpayment. (1) Payment under the
CCAP shall:

(a) Not be made to a licensed provider for more than five (5)
absences per child during a month if the provider fails to verify in
writing, and maintain attendance records verifying, that the
additional absences were related to:

1. A death in the family;

2. An iliness of the:

a. Child; or

b. Applicant; or

3. A Disaster verified by utility provider, local, state, or federal
government;

(b) Not be made to a certified provider for more than five (5)
absences per child during a month;

(c) Not be made to a registered provider for any absences;

(d) Be denied in accordance with KRS 199.8994(6);

(e) Cease if a family or provider defaults on a payment in
accordance with Section 10(4) of this administrative regulation or
922 KAR 2:020;

(f) Not be made if a family no longer meets the technical or
financial eligibility requirements under the CCAP;

(g) Not be made to a provider for payment requests ninety (90)
days after the date of service;

(h) Not be made to a licensed or certified provider for more
than ten (10) holidays per calendar year;

(i) Cease if a provider denies:

1. A parent of a child in
designee, or a representative of an agency with regulatory
authority:

car e, (292rKARZ0BM i net , t

1. In accordance with Section 18 of this administrative
regulation; and

2. Within thirty (30) calendar days of the date of the decision
made by the cabinet or its designee in accordance with subsection
(3) of this section.

(2)(a) If the child's parent provides notice within ten (10)
calendar days from the date of adverse action in accordance with
45 C.F.R. 205.10(a)(6), a child receiving CCAP may continue to
receive CCAP during the informal dispute resolution or
administrative hearing process pending the outcome of the
informal dispute resolution or the administrative hearing.

(b) If an informal dispute resolution or administrative hearing
process upholds the denial, reduction, or termination of CCAP, the
child's parent who continued to receive CCAP benefits during the
informal dispute resolution or administrative hearing process shall
repay the CCAP back to the effective date of the denial, reduction,
or termination.

(3) Upon receipt of a request for the informal dispute
resolution, the cabinet or its designee shall:

(a) Review the request; and

(b) Render a written decision on the issue raised within ten
(10) days, unless:

1. The commissioner or designee grants an extension to the
timeframe specified in this paragraph due to extenuating
circumstances that prolong the review of the request; and

2. Notice of the extension is provided to the applicant or parent
who made the request for informal dispute resolution.

(4) An applicant for CCAP or a parent of a child receiving
CCAP may request an administrative hearing in accordance with
Section 18 of this administrative regulation at any time during the
informal dispute resolution process established in this section.

Section 18. Administrative Hearings. An administrative hearing
may be requested in accordance with:

(1) 922 KAR 1:320; or
he cabinetds

Section 19. Records. Records of CCAP shall be maintained

p r eandidiscosed id accoidance withp er at i ng hours; or
(1) KRS 194A.060;
d e s(2) 45nCeFeR, 98.20(¢e); aad of

a. Entry into the providerods

b. Access to a child in care; or

2. The cabinet, the cabinetos
an agency wi t h regul atory

records relevant to a:

a. Cabinet review, including CCAP quality control or case
review; or

b. Review by another agency with regulatory authority;

(j) Not be made to a
accordance with Section 13(1)(c) of this administrative regulation
does not support billing for a child reported as served for the same
period of time on the DCC-97;[ef]

(k) Not be made if a licensed or certified provider cares for a
child served by CCAP at a location not specified on the DCC-94; or

() Not be made to a provider for a child in care over the
capacity of the provider, as governed by 922 KAR 2:100 or 922
KAR 2:120, unless an operating plan is approved in accordance

aut hor i t(3y45 GRFR 205.50(a)(1)©.

pr eE ider

representative
t he providerds

Section 20. Incorporation by Reference. (1) The following
material is incorporated by reference:

(@) "DCC-90, Application for Subsidized Child Care
AsSistaricd!, editign}y 164/@9] der 6 s DCC
(b) "DCC-90.1, Intent to Apply for Child Care

Assistance",[edition] 11/09.

(c) "DCC-91, Client Rights and Responsibilities Sheet",[edition]
04/13;

(d) "DCC-94, Child
Certificate",[edition] 11/09;

(e) "DCC-94B, Licensed or Certified
Agreement[trformation] Form", 7/14[editien-#13];

Care Service Agreement and

Provider

with Section 13(5) of this administrative regulation.

(2) Subject to the availability of state or federal funds, the
cabinet may suspend approval of initial application for benefits
under the CCAP following the priorities established in Section
12(7)[¢8)] of this administrative regulation.

Section 17. Informal Dispute Resolution and Appeals. (1) An
applicant for CCAP or a parent of a child receiving CCAP:

(a) May seek an informal dispute resolution if the applicant or
parent is dissatisfied with an action by the cabinet or its designee
concerning a denial, reduction, or termination of CCAP benefits;

(b) Shall request an informal dispute resolution with the cabinet
or its designee within ten (10) days of the:

1. Notice of denial for CCAP in accordance with Section 2(5) of
this administrative regulation; or

2. Date of the adverse action for which notice is provided in
accordance with Section 12(6) of this administrative regulation; and

(c) Who is dissatisfied with the decision of the informal dispute
resolution, may submit an administrative hearing request:
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(U) "DCC-94E, Child Care Daily Attendance
Record[Recerds]" [edition] 7/13;

(g) "DCC-97, Provider Billing Form",[editior] 04/13;

(h) "DCC-105, Child Care Assistance Program Notice of
Action",[edition] 11/09; and

(i) "DCC-300, Kentucky Child Care Maximum Payment Rates
Chart", 7/14[edition-11/09].

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Cabinet for Health and
Family Services, Department for Community Based Services, 275
East Main Street, Frankfort, Kentucky 40621, Monday through
Friday, 8 a.m. to 4:30 p.m.

TERESA C. JAMES, LCSW, Commissioner
AUDREY TAYSE HAYNES, Secretary

APPROVED BY AGENCY: July 25, 2014

FILED WITH LRC: August 1, 2014 at 2 p.m.

CONTACT PERSON: Tricia Orme, Office of Legal Services,
275 East Main Street 5 W-B, Frankfort, Kentucky 40601, phone
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502-564-7905, fax 502-564-7573, tricia.orme@ky.gov
REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact person: Elizabeth Caywood

(1) Provide a brief summary of:

(@ What this administrative regulation does: This
administrative regulation enables the Cabinet to qualify for federal
funds under the Child Care and Development Fund (CCDF) and
establishes procedures for the implementation of the Child Care
Assistance Program (CCAP) to the extent that funding is available.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to qualify for federal funds
under CCDF and for the proper administration of CCAP.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation conforms
to the authorized statutes by allowing the cabinet to qualify for
federal funds and establishing procedures for the implementation
of CCAP.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation will assist in the administration of the
CCAP in a manner which is consistent with federal and state
requirements, including available funding, and the interests of the
clients to be served, child care providers, and taxpayers.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: The amendment increases the CCAP income eligibility
criteria, specifically the federal poverty level, in accordance with
available revenues, including the restoration of CCAP authorized
by 2014 Ky. Acts ch. 117. In addition, the amendment delinks child
care provider payment rates from the classification of cities,
reinforces quality within CCAP, and makes technical corrections
and clarifications in accordance with KRS Chapter 13A.

(b) The necessity of the amendment to this administrative
regulation: The amendment to this administrative regulation is
necessary to restore CCAP to a higher service level in response to
2014 Ky. Acts ch. 117, state budgetary context, and to protect and
preserve provider rates from fluctuations that would otherwise be
created by changes to city classifications. In addition, the
administrative regulation is necessary to assure quality and
compliance with KRS Chapter 13A.

(c) How the amendment conforms to the content of the
authorizing statutes: The amendment conforms to the authorizing
statutes by restoring CCAP in accordance with available federal
and state funding and assuring stable child care provider payment
rates and quality within CCAP.

(d) How the amendment will assist in the effective
administration of the statutes: The amendment will assist in the
effective administration of the statutes by ensuring CCAP operates
within available funding and quality standards.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: As of the third quarter of State Fiscal
Year 2014, CCAP has served an average of 30,245 children in
16,670 families per month. For State Fiscal Year 2014, the
numbers of providers participating in CCAP are as follows: 1,388
licensed (Type | and Type 1), 208 certified, and 313 registered.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: The amendment to this administrative
regulation will make quality child care more accessible for low-
income working households.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): This administrative regulation imposes no direct cost
to applicants and recipients of CCAP and their providers.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Low-income working households
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will have improved access to quality child care.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: Funds to restore CCAP were appropriated in 2014
Ky. Acts ch.117. Changes contained in this amendment are within
available revenues.

(b) On a continuing basis: Funds to restore CCAP were
appropriate in 2014 Ky. Acts ch.117. Changes contained in this
amendment are within available revenues. The administrative body
will continually monitor its costs to make any adjustments
necessary to maintain CCAP and related services within available
funding.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
The source of funding to be used for implementation and
enforcement of this administrative regulation are federal Child Care
and Development Fund Block Grant, state matching, state
maintenance of effort funds, and state general funds.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: An
increase in funding for CCAP was provided in 2014 Ky. Acts ch.
117.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees:
The amendment to this administrative regulation does not establish
any fees or directly or indirectly increase any fees.

(9) TIERING: Is tiering applied? The Child Care Assistance
Program is implemented in a like manner statewide. Provider
payment rates are tiered to recognize the higher operating costs of
certain geographical, more populated areas. While this
administrative regulation protects and preserves the current
provider payment rates by delinking the rates from the
classification of cities, the provider payment rates were originally
established based on the classification of cities. The rates are
further supported by the analysis of the market rate survey results
specified in KRS 199.899.

FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constituting the federal
mandate. 42 U.S.C. 601-619, 45 C.F.R. 98

2. State compliance standards. KRS
199.8994

3. Minimum or uniform standards contained in the federal
mandate. 42 U.S.C. 601-619, 45 C.F.R. 98

4. Wil this administrative regulation impose stricter
requirements, or additional or different responsibilities or
requirements, than those required by the federal mandate? This
administrative regulation does not impose stricter requirements, or
additional or different responsibilities or requirements, than those
required by the federal mandate.

5. Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. This
administrative regulation does not impose stricter requirements, or
additional or different responsibilities or requirements, than those
required by the federal mandate.

194A.050, 199.892,

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? The Cabinet for
Health and Family Services, Department for Community Based
Services will be impacted by this administrative regulation.

2. Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 194A.050, 199.892, 199.8994, 42 U.S.C. 601-619,
45 C.F.R. 98

3. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
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generate for the state or local government (including cities, STATUTORY AUTHORITY: KRS 194A.050(1), 209.030(1)
counties, fire departments, or school districts) for the first year? EFFECTIVE: July 23, 2014
The Child Care Assistance Program (CCAP) has been operational NECESSITY, FUNCTION, AND CONFORMITY: KRS
for a number of years. It does not directly generate revenues for 194A.050(1) requires the secretary to adopt all administrative
the state; however, it supports the health, safety, and welfare of regulations necessary under applicable state laws to protect,
children and the ability of low-income parents to work and obtain develop, and maintain the health, personal dignity, integrity, and
additional skills and training. This administrative regulation will not sufficiency of the individual citizens of the Commonwealth and
directly generate any new revenue for the first year. Research necessary to operate the programs and fulfill the responsibilities
suggests that quality early care and education help avoid future vested in the cabinet. KRS 209.030(1) authorizes the secretary to
public costs. promulgate administrative regulations necessary for the
(b) How much revenue will this administrative regulation implementation of adult protective services. This administrative
generate for the state or local government (including cities, regulation establishes the procedures for investigation and
counties, fire departments, or school districts) for subsequent protection of adults who are suffering or at risk of abuse, neglect,
years? This administrative regulation will not directly generate any or exploitation.
new revenue for subsequent years.
(c) How much will it cost to administer this program for the first Section 1. Definitions. (1) "Abuse" is defined by KRS
year? The restoration of CCAP is supported through funds 209.020(8).
appropriated in 2014 Ky. Acts ch. 117. The restoration as proposed (2) "Adult" is defined by KRS 209.020(4).
within this amendment is projected to fall within available federal (3) "Authorized agency" is defined by KRS 209.020(17).
and state revenues. (4) "Caretaker" is defined by KRS 209.020(6).
(d) How much will it cost to administer this program for (5) "Emergency" is defined by KRS 209.020(11).
subsequent years? The restoration of CCAP, as proposed within (6) "Employee" is defined by KRS 209.032(1)(a).
this amendment, is supported through funds appropriated in 2014 (7) "Exploitation" is defined by KRS 209.020(9).
Ky. Acts ch. 117. The restoration as proposed within this (8)[EA)] "Investigation" is defined by KRS 209.020(10).
amendment is projected to fall within available federal and state (9)[€8)] "Neglect" is defined by KRS 209.020(16).
revenues. The administrative body will continually monitor its costs (10)[¢9)] "Protective services" is defined by KRS 209.020(5).
to make any adjustments necessary to maintain CCAP and related (11)[¢26)] "Records" is defined by KRS 209.020(15).
services within available funding. (12) "Validated substantiated finding of adult abuse, neglect, or
Note: If specific dollar estimates cannot be determined, provide exploitation" is defined by KRS 209.032(1)(b).
a brief narrative to explain the fiscal impact of the administrative (13) "Vulnerable adult services provider" is defined by KRS
regulation. 209.032(1)(c).
Revenues (+/-):
Expenditures (+/-): Section 2. Receiving a Report of Adult Abuse, Neglect, or
Other Explanation: Exploitation. (1) An individual suspecting that an adult has suffered

abuse, neglect, or exploitation shall:
(a) Report to the cabinet in accordance with KRS 209.030(2)

STATEMENT OF EMERGENCY and (3); and
922 KAR 5:070E (b) Provide the information specified in KRS 209.030(4).
(2) The identity of the reporting individual shall remain
This emergency administrative regulation is necessary to confidential in accordance with KRS 209.140.
modify existing policies and procedures governing adult protective (3) The cabinet shall make available a twenty-four (24) hour
services to implement Senate Bill 98 enacted during the 2014 on-call response system for emergency reporting after normal
Regular Session (KRS 209.032) congruent with its effective date, office hours.
July 15, 2014. The new law authorizes a registry containing (4) The cabinet shall investigate an anonymous report that
validated substantiated findings of adult abuse, neglect, and provides sufficient information regarding the alleged abuse,
exploitation that is available for query by a vulnerable adult service neglect, or exploitation of an adult.
provider and for self-queries by an individual in effort to discourage (5) If a report does not meet criteria for investigation, the
the recruitment and retention of perpetrators in positions serving cabinet may refer the reporting source to:
vulnerable adults. In tandem with the new administrative regulation (a) Community resources;
governing the registry, this administrative regulation offers (b) General adult services in accordance with 922 KAR 5:090;
additional protections supporting the health and welfare of or
Kentuckyds vulnerabl e esavesthe deei t i z e ificy Pomestit iviblence protectiper services in accordance with
process rights of alleged perpetrators in accordance with the new 922 KAR 5:102.
statute. An ordinary administrative regulation would not allow the (6) Upon accepting a report for investigation of alleged adult
cabinet time to implement Senate Bill 98 (KRS 209.032) by the abuse, neglect, or exploitation, the cabinet shall:
new | awds effective dat e July 15, (a)ZXontutt, an iratial dssessment rarel anltiatezaa investigatisne
additional protections within the adult-serving community. This in accordance with KRS 209.030(5); and
emergency administrative regulation will be replaced by an (b) Take into consideration the safety of the adult when
ordinary administrative regulation. The ordinary administrative proceeding with the actions necessary to initiate an investigation.
regulation is identical to this emergency administrative regulation. (7) The cabinet shall initiate an investigation upon acceptance
of a report of:
STEVEN L. BESHEAR, Governor (a) Abuse, as defined in KRS 209.020(8), if the report alleges:
AUDREY TAYSE HAYNES, Secretary 1. Marks that are or have been observed on an adult that
another individual allegedly inflicted;
CABINET FOR HEALTH AND FAMILY SERVICES 2. Physical abuse inflicted upon the adult resulting in pain or
Department for Community Based Services injury, including a mental injury;
Division of Protection and Permanency 3. An adult being hit in a critical area of the body, such as the
(Emergency Amendment) head, face, neck, genitals, abdomen, and kidney areas; or
4. An act of sexual abuse;
922 KAR 5:070E. Adult protective services. (b) Neglect, as defined in KRS 209.020(16), of an adult that
may result in harm to the health and safety of the adult in the
RELATES TO: KRS Chapter 13B, 61.872, 194A.010, Chapter following areas:
209[209-005——-209-200], 202A.051, 202B.100, 387.540(1), 1. Hygiene neglect, if the adult has physical symptoms that
42.U.S.C. 1397 require treatment due to poor care as a result of:
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a. An act or omission by a caretaker; or through the open records process in accordance with KRS 61.872

b. The absence of a caretaker; and 922 KAR 1:510.

2. Supervision neglect, if the reporting source has observed a (5) Designated regional cabinet staff shall initiate the
physical health and safety risk to an adult resulting from a lack of investigation of a report of adult abuse, neglect, or exploitation. If
necessary and appropriate supervision; the accepted report of adult abuse, neglect, or exploitation with the

3. Food neglect, if an adult shows symptoms of: expressed permission of the adult indicates:

a. Malnutrition; (@) An emergency[;—as—defined—in—KRS—209.020(11)], the

b. Dehydration; investigation shall be initiated within one (1) hour; or

c. Food poisoning; or (b) A nonemergency, the investigation shall be initiated within

d. Lack of adequate food for a period of time that: forty-eight (48) hours.

(i) Results in physical symptoms; or (6) If permission is granted by the adult, designated regional

(i) Requires treatment; cabinet staff may take photographs, audio, or video recordings.

4. Environmental neglect, if a serious health and safety hazard (7)(a) The cabinet shall obtain a written voluntary statement of
i s present, and the adult or t h eadulaabusé, heflact, oc exploéatiom K the aduit, sitnesspdr allegealk i n g
appropriate action to eliminate the problem; or perpetrator is willing to provide the written statement; and

5. Medical neglect, if the adult is not receiving treatment for an (b) The cabinet shall inform the adult, witness, or alleged
injury, iliness, or disability that: perpetrator that the:

a. Results in an observabl e decl iln8tatement mdy ebe ahdred with sapprlopriatd authorized d
welfare; agencies; and

b. May be life threatening; or 2. Individual may be required to testify in a court of law.

c. May result in permanent impairment; (8) If investigating reports of alleged abuse or neglect of an

(c) Exploitation of an adult, as defined in KRS 209.020(9), if the adult resulting in death, designated regional cabinet staff shall:
report alleges: (a) Examine the coroner's or doctor's report;

1. Isolation from friends, relatives, or important information, (b) Obtain a copy of the death certificate for the case record, if
such as: possible;

a. Screening telephone calls; (c) Notify the commissioner or designee;

b. Denying visitors; or (d) Consult with appropriate law enforcement, in accordance

c. Intercepting mail; with KRS 209.030(6)(a) in completing the investigation, if an adult

2. Physical or emotional dependency; died allegedly as a result of abuse or neglect; and

3. Manipulation; (e) Determine if another resident in an alternate care facility is

4. Acquiescence; and at risk of abuse or neglect, if the findings of an investigation

5. Loss of resources; or suggest that an adult in the alternate care facility died allegedly as

(d) An adult in need of protective services as defined in KRS a result of abuse or neglect.

209.020(5). (9) Unless the legal representative is alleged to have abused,

(8) If a report alleging the exploitation of an adult does not neglected, or exploited the adult, a legal representative may act on
meet criteria established in subsection (7)(c) of this section, the behalf of an adult for purposes of this administrative regulation.
report may be referred to an appropriate authorized agency or
community resource. Section 4. Results of the Investigation. (1) Designated regional

(9) The following criteria shall be used in identifying a report of cabinet staff shall address the following when evaluating the
adult abuse, neglect, or exploitation not requiring an adult results of the investigation:
protective service investigation: (a) The adul t 6s iencifpassiblet of t he sit

(a) The report does not meet the statutory definitions of: (b) The all eged perpetratoros ac

1. Adult; and available;

2.a. Abuse; (c) The information supplied by collateral contact;

b. Neglect; or (d) Records and documents;

c. Exploitation; or (e) The assessment information;

(b) There is insufficient information to: (f) Previous reports involving the adult or alleged perpetrator;

1. Identify or locate the adult; or and

2. Explore leads to identify or locate the adult. (g) Other information relevant to the protection of an adult.

(10) For a report accepted for investigation of alleged adult (2) The findings of the adult protective service investigation
abuse, neglect, or exploitation, designated regional cabinet staff shall be:
shall provide the information specified in KRS 209.030(4): (a) Shared with appropriate authorized agencies in accordance

(a)[Prepare—an—intake—report—on—the “DPP-115Confidential with KRS 209.030(5); and
J y itation R i (b) Documented on t he cabinetds dat
(3) Designated regional cabinet staff shall maintain a written
: record, as specified in KRS 209.030(5), to include:
1] For a determination of investigation assignment by cabinet (@) Information reported in accordance with KRS

supervisory staff; 209.030(4)[Fhe-BPP-115]; and
(b)[2:] To the local guardianship office, if the adult is a state (b) A narrative documenting:

guardianship client; and 1. The investigation; and
(€)[3:] To appropriate authorized agencies, as specified in KRS 2. Findings of the investigation.

209.030(5). (4) If an issue or concern identified by the cabinet does not

require a protective service case being opened, the cabinet may

Section 3. Adult Protective Service Investigations. (1) The work with the adult to develop an aftercare plan:

cabinet shall coordinate its investigation in accordance with KRS (a) At the consent of the adult; and

209.030(6). (b) In an effort to prevent a recurrence of adult abuse, neglect,
(2) An adult protective service investigation may include or exploitation.

contact with the alleged perpetrator and collaterals, if the contact

does not pose a safety concern for the adult or cabinet staff. Section 5. Substantiation Criteria and Submission of Findings.
(3) Information obtained as a result of a protective service (1) In determining if an allegation is substantiated, the cabinet shall

investigation shall be kept confidential in accordance with KRS use the statutory definitions of:

209.140. (a) Adult; and
(4) Requests for written information of the protective service (b)1. Abuse;

investigation, except for court ordered releases, shall be handled 2. Neglect; or
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3. Exploitation.

(2) If preponderance of evidence exists, designated regional
cabinet staff may make a finding of and substantiate abuse,
neglect, or exploitation.

(3) A finding made by cabinet staff shall not be a judicial
finding.

(4) Cabinet supervisory staff shall review and approve a finding
of an investigation prior to its finalization.

Section 6. Reports of Adult Abuse, Neglect, or Exploitation
Involving an Employee or Compensated Person. If the cabinet
receives a report involving an employee or a person acting with the
expectation of compensation, cabinet staff shall provide the alleged
perpetrator during the investigative interview:

(1) Notice of the basic allegations, which shall be void of any
specifics that may compromise the investigation;

(2) Notice that the alleged perpetrator will be provided
notification of the findings upon completion of the investigation;

(3) Due process requirements in accordance with KRS Chapter
13B and KRS 209.032; and

(4) A statement that a validated substantiated finding shall be
reported on the caregiver misconduct registry governed by 922
KAR 5:120.

Section 7. Opening a Case. (1) A case may be opened:

(a) As a result of a protective service investigation; or

(b) Upon identification of an adult through a general adult
services assessment as being at risk of abuse, neglect, or
exploitation.

(2) The decision to open a case shall be based on the:

(a) Voluntary request for, or acceptance of, services by an
adult who needs adult protection or general adult services; or

(b) Need for involuntary emergency protective services.

(3) If it has been determined that an adult is incapable of giving
consent to receive protective services, the court may assume
jurisdiction and issue an ex parte order in accordance with KRS
209.130.

(4) Emergency protective services shall be provided in
accordance with KRS 209.110.

(5) The cabinet shall devel
adult and, upon consent of the adult, may include consideration of
the following:

(a) Designated regional cabinet staff;

(b) Family members;

(c) Family friends;

(d) Community partners; or

(e) Other individuals requested by the adult.

(6) Within thirty (30) calendar days of opening a case,
designated regional cabinet staff shall:

(a) Initiate a case plan with the adult; and

(b) Submit the plan to supervisory staff for approval.

Section 8[7]. Referrals for Criminal Prosecution. The cabinet
shall refer substantiated reports of adult abuse, neglect, or
exploitation to Commonwealth attorneys and county attorneys for
consideration of criminal prosecution in accordance with KRS
209.180.

Section 9[8]. Restraining Order or Injunctive Relief. If
necessary, designated regional cabinet staff shall contact the
cabinetdéds Office of Legal Ser
obtaining restraining orders or other forms of injunctive relief that
may be issued for protection of an adult, in accordance with KRS
209.040.

Section 10[9]. Guardianship or Conservatorship of Disabled
Persons. (1) In an attempt to provide appropriate protective
services, designated regional cabinet staff shall assess the need
for guardianship if an individual appears unable to make an
informed choice to:

(a) Manage personal affairs;

(b) Manage financial affairs; or

(c) Carry out the activities of daily living.

(2) Designated regional cabinet staff may assist in protective

op
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service situations in seeking out family, friends, or other interested
and qualified individuals who are willing and capable to become
guardians.

(3) Upon an order of the court, the cabinet shall file an
interdisciplinary evaluation report in accordance with KRS
387.540(1).

Section 11[20]. Involuntary Hospitalization. (1) Designated
regional cabinet staff shall encourage the voluntary hospitalization
of an adult who needs to secure mental health treatment to avoid
serious physical injury or death.

(2) Designated regional cabinet staff may file a petition for
involuntary hospitalization in accordance with KRS 202A.051 and
202B.100 if:

(a) The adult lacks the capacity to consent or refuses mental
health treatment;

(b) Other resources are not available;

(c) Another petitioner is absent or unavailable; and

(d) Prior cabinet supervisory approval is obtained.

Section 12[11]. Reporting. (1) Reports of adult abuse, neglect,

or exploitation shall be maint
(a) Use in future investigations; and
(b) Annual reporting requirements as specified in KRS
209.030(12).

(2) The cabinet shall submit a report annually to the Governor
and Legislative Research Commission in accordance with KRS
209.030(12)(b).

(@ In additon to the information required by KRS
209.030(12)(b), the summary of reports received by the cabinet
shall include for each individual who is the subject of a report:

1. Age;

2. Demographics;
3. Type of abuse;
4. The number of:

a. Accepted reports; and

b. Substantiated reports; and

5. Other information relevant to the protection of an adult.

(b) The information required in paragraph (a) of this subsection
shall orlycbe pravided if itd@es ot identifyaan individualh  t h e

Section 13[22]. Case Closure and Aftercare Planning. (1) The
cabnet 6s decision to close an a
based upon:

(a) Evidence that the factors resulting in adult abuse, neglect,
orexpl oi tation are resolved to
have been met;

(b) The request of the adult; or

(c) A lack of legal authority to obtain court ordered cooperation
from the adult.

(2) An adult shall be:

(a) Notified in writing of the decision to close the protective
service case; and

(b) Advised of the right to request a service appeal in
accordance with Section 14[23] of this administrative regulation.

(3) If an adult protective service case is appropriate for closure,
the cabinet may work with the adult to develop an aftercare plan:

(a) At the consent of the adult; and

(b) In an effort to prevent a recurrence of adult abuse, neglect,
or exploitation.

e s (4)f Io the eabinet doses tha drotective isesvica nasee in i

accordance with this section, aftercare planning may link the adult
to community resources for the purpose of continuing preventive
measures.

Section 14[43]. Appeal Rights. (1) A victim of adult abuse,
neglect, or exploitation may request a service appeal in
accordance with 922 KAR 1:320, Section 2.

(2) If the cabinet makes a finding that an individual providing
care to an adult as an employee or with the expectation of
compensation has committed adult abuse, neglect, or exploitation,
the employee shall receive appeals in accordance with 922 KAR
5:120[Section—14.—Incorporation—by—Reference—(1)—"DPP-115;
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TERESA C. JAMES, LCSW, Commissioner
AUDREY TAYSE HAYNES, Secretary

APPROVED BY AGENCY: July 7, 2014

FILED WITH LRC: July 23, 2014 at 11 a.m.

CONTACT PERSON: Tricia Orme, Office of Legal Services,
275 East Main Street 5 W-B, Frankfort, Kentucky 40601, phone
502-564-7905, fax 502-564-7573, tricia.orme@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact: Elizabeth Caywood

(1) Provide a brief summary of:

(& What this administrative regulation does: This
administrative regulation establishes cabinet procedures for
investigation and protection of adults who are suffering or at risk of
abuse, neglect, or exploitation.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to establish procedures for
adult protective services.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation conforms
to the content of the authorizing statute by establishing cabinet
procedures for intake and acceptance of reports alleging adult
abuse, neglect, and exploitation and related services.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation assists in the effective administration of
the statutes by establishing procedures for the protection of adults.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: The amendment to this administrative regulation aligns
adult protective services with the caregiver misconduct registry
established by Senate Bill 98 from the 2014 Regular Session and
associated administrative regulation. In addition, the amendment
removes the DPP-115, Confidential Suspected Abuse/Neglect,
Dependency or Exploitation Reporting Form, through exclusive
reference to KRS 209.030, which establishes the information to be
obtained from a reporting source. Other technical corrections were
made in accordance with KRS Chapter 13A.

(b) The necessity of the amendment to this administrative
regulation: The amendment to this administrative regulation is
necessary for congruency with the caregiver misconduct registry
newly authorized by KRS 209.032 and governed by 922 KAR
5:120. The amendment is also necessary for conformity with
applicable statutes and the requirements of KRS Chapter 13A.

(c) How the amendment conforms to the content of the
authorizing statutes: The amendment conforms to the content of
the authorizing statutes through its update of adult protective
services policy and procedures in accordance with the registry
newly authorized by KRS 209.032 (from the 2014 Regular
Session).

(d) How the amendment will assist in the effective
administration of the statutes: The amendment will assist with the
effective administration of the statutes through its alignment with
recently enacted legislation.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: Based on the limited data available May
2013 through April 2014, there are less than 300 substantiated
investigative findings per year in which the perpetrator was acting
as an employee, volunteer, or compensated caregiver for an adult.
These are the findings that would qualify the perpetrator for
addition to the registry if other requirements of KRS 209.032,
specifically due process, are met.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
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administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: If an alleged perpetrator may qualify for
addition to the caregiver misconduct registry contingent upon other
criteria established by KRS 209.032, this administrative regulation,
and 922 KAR 5:120, this administrative regulation outlines
notification rights to the alleged perpetrator.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): The regulated entities will not incur a new or
additional cost.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): An individual who is an employee
or is acting with the expectation of compensation will be provided
notification of the investigation and requirements of KRS 209.032
prior to the individual being added to the caregiver misconduct
registry. The registry affords additional protections to adults, while
protecting the due process rights of the alleged perpetrators.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: The administrative body projects any costs
associated with the implementation of this administrative regulation
will be within existing appropriations.

(b) On a continuing basis: The administrative body anticipates
any ongoing costs associated with this regulatory amendment will
be within future appropriations.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:

The implementation and enforcement of this administrative
regulation are supported through state general funds and federal
funds available through the Social Services Block Grant.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: ~ An
increase in fees or funding is not necessary to implement the
amendment to this administrative regulation.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees:
This administrative regulation does not establish any fees or
directly or indirectly increase any fees.

(9) TIERING: Is tiering applied? Tiering is not applied, as this
administrative regulation is applied in a like manner statewide.

FEDERAL MANDATE ANALYSIS COMPARISON

1. Federal statute or regulation constituting the federal
mandate. 42 U.S.C. 1397

2. State compliance standards. KRS 194A.050(1), 209.030(1)

3. Minimum or uniform standards contained in the federal
mandate. 42 U.S.C. 1397

4. Wil this administrative regulation impose stricter
requirements, or additional or different responsibilities or
requirements, than those required by the federal mandate? This
administrative regulation does not impose stricter requirements, or
additional or different responsibilities or requirements, than those
required by the federal mandate.

5. Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. This
administrative regulation does not impose stricter standard, or
additional or different responsibilities or requirements, than those
required by the federal mandate.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? The Department for
Community Based Services is impacted by this administrative
regulation.

2. Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 194A.050(1), 209.030(1)
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3. Estimate the effect of this administrative regulation on the sufficiency of the individual citizens of the Commonwealth and
expenditures and revenues of a state or local government agency necessary to operate the programs and fulfill the responsibilities
(including cities, counties, fire departments, or school districts) for vested in the cabinet. KRS 209.032(5) requires the cabinet to
the first full year the administrative regulation is to be in effect. promulgate administrative regulations necessary to implement a

(@ How much revenue will this administrative regulation central registry of substantiated findings. This administrative
generate for the state or local government (including cities, regulation establishes the caregiver misconduct registry, due
counties, fire departments, or school districts) for the first year? process prior to the addition of an individual to the registry, and
This administrative regulation will generate no new revenues for error resolution for coms.rection of th
the first year.

(b) How much revenue will this administrative regulation Section 1. Definitions. (1) "Abuse" is defined by KRS
generate for the state or local government (including cities, 209.020(8).
counties, fire departments, or school districts) for subsequent (2) "Adult" is defined by KRS 209.020(4).
years? This administrative regulation will generate no new (3) "Cabinet" means the Cabinet for Health and Family
revenues for subsequent years. Services.

(c) How much will it cost to administer this program for the first (4) "Employee" is defined by KRS 209.032(1)(a).
year? The administrative body projects costs associated with the (5) "Exploitation” is defined by KRS 209.020(9).
implementation of this administrative regulation will be within (6) "Investigation" is defined by KRS 209.020(10).
existing appropriations for the first year. (7) "Near fatality" means an injury or condition, as certified by a

(d) How much will it cost to administer this program for physician, that places an adult in serious or critical condition.
subsequent years? The administrative body projects costs (8) "Neglect" is defined by KRS 209.020(16).
associated with the implementation of this administrative regulation (9) "Records" is defined by KRS 209.020(15).
will be within existing appropriations for subsequent years. (10) "Secure methodology" means the deployment of

Note: If specific dollar estimates cannot be determined, provide technology to protect the applicatic
a brief narrative to explain the fiscal impact of the administrative user communications, browsing, and identity private in accordance
regulation. with KRS 209.032.

Revenues (+/-): (11) "Validated substantiated finding of adult abuse, neglect, or

Expenditures (+/-): exploitation” is defined by KRS 209.032(1)(b).

Other Explanation: (12) "Vulnerable adult services provider" is defined by KRS

209.032(1)(c).
STATEMENT OF EMERGENCY Section 2. Caregiver Misconduct Registry. (1) The cabinet shall
922 KAR 5:120E establish a caregiver misconduct registry that contains an
individual who was:

This emergency administrative regulation is necessary to (a) Providing care to an adult as an employee or otherwise with

implement Senate Bill 98 enacted during the 2014 Regular Session the expectation of compensation;
(KRS 209.032) congruent with its effective date, July 15, 2014. The (b) The perpetrator of adult abuse, neglect, or exploitation:
new law authorizes a registry containing validated substantiated 1. Pursuant to 922 KAR 5:070; and
findings of adult abuse, neglect, and exploitation that is available 2. Substantiated on or after July 15, 2014; and
for query by a vulnerable adult service provider and for self-queries (c) Subject to a validated substantiated finding of adult abuse,
by an individual in effort to discourage the recruitment and neglect, or exploitation.
retention of perpetrators in positions serving vulnerable adults. In (2) An individual subject to a validated substantiated finding of
tandem with the amendment to the administrative regulation adult abuse, neglect, or exploitation shall:
governing adult protective services, this administrative regulation (a) Remain on the caregiver misconduct registry for a period of
offers additional protections supporting the health and welfare of at least seven (7) years; and
Kentuckyds vulnerabl e adul tedeei ti z e ifb)Beremdved fran the daregivar miscenducteesgistryt h
process rights of alleged perpetrators in accordance with the new 1. In accordance with the error resolution process described in
statute. An ordinary administrative regulation would not allow the Section 5 of this administrative regulation if an error is confirmed;
Cabinet for Health and Family Services, Department for or
Community Based Services time to implement Senate Bill 98 (KRS 2. After a period of seven (7) years if:
209.032) by the new | awds eff ect i va Noddditienal \hliddteg sulistantiated findiry ,of adulhatbuset, o
realize these additional protections within the adult-serving neglect, or exploitation has occurred since the last finding for which
community. This emergency administrative regulation will be the individual ds name was placed on
replaced by an ordinary administrative regulation. The ordinary registry; and
administrative  regulation is identical to this emergency b. Cabinet records indicate that the incident for which the
administrative regulation. indvi dual 6s name was placed on the car
did not relate to:
STEVEN L. BESHEAR, Governor (i) An adult fatality or near fatality related to adult abuse or
AUDREY TAYSE HAYNES, Secretary neglect;
(ii) A criminal conviction related to the incident for which the
CABINET FOR HEALTH AND FAMILY SERVICES indvi dual 6s name was placed on the car
Department for Community Based Services or
Division of Protection and Permanency (iii) A civil judicial determination related to adult abuse, neglect,
(New Emergency Administrative Regulation) or exploitation.
(3) The caregiver misconduct registry shall be available for a

922 KAR b5:120E. Caregiver misconduct registry and web-based query using a secure methodology by:

appeals. (&) A vulnerable adult services provider in accordance with
KRS 209.032(2); and

RELATES TO: KRS Chapter 13B, 209 (b) An individual in accordance with KRS 209.032(3).

STATUTORY AUTHORITY: KRS 194A.050(1), 209.032(5) (4) The caregiver misconduct registry shall be accessible

EFFECTIVE: July 23, 2014 through:

NECESSITY, FUNCTION, AND CONFORMITY: KRS (a) The departmentds main webpage;
194A.050(1) requires the secretary to adopt all administrative (b) Another cabinet system, such as the Kentucky Applicant
regulations necessary under applicable state laws to protect, Registry and Employment Screening (KARES) Program
develop, and maintain the health, personal dignity, integrity, and established in accordance with 906 KAR 1:190.
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(5) If an individual or a vulnerable adult service provider
described in KRS 209.032(1)(c)11 does not have access to the
internet, the individual or provider shall submit a signed and
completed DPP-246, Caregiver Misconduct Registry Self-Query, to
conduct a self-query in accordance with KRS 209.032(2) or (3).

Section 3. Notification of Finding. (1) If the cabinet finds that an
employee or a person acting with the expectation of compensation
has committed adult abuse, neglect, or exploitation in accordance
with 922 KAR 5:070, the cabinet shall:

(a) Send notice of the finding to the perpetrator by regular mail;
or

(b) Give the notice of the finding to the perpetrator, in person,
with a witness signature to document that the perpetrator received
the notice.

(2) The cabinetédéds notice of
exploitation to an employee or a person acting with the expectation
of compensation shall include:

(a) The factual basis for the finding of adult abuse, neglect, or
exploitation;

(b) The results of the investigation;

(c) Due process requirements in accordance with KRS Chapter
13B and KRS 209.032;

(d) A statement that a finding shall become a validated
substantiated finding of adult abuse, neglect, or exploitation in
accordance with KRS 209.032; and

(e) A statement that the individual subject to a validated
substantiated finding of adult abuse, neglect, or exploitation shall
be added to the caregiver misconduct registry.

Section 4. Appeals. (1) In accordance with KRS 209.032, if the
cabinet makes a finding that an individual providing care to an
adult as an employee or with the expectation of compensation has
committed adult abuse, neglect, or exploitation, the individual shall
be afforded an opportunity for an administrative hearing.

(2) An administrative hearing conducted by the cabinet or its
designee shall be in accordance with KRS Chapter 13B and
209.032.

(3) The secretary or designee shall issue the final order in
accordance with KRS 13B.120 and 209.032.

(4) A party aggrieved by the
right to pursue judicial review in accordance with KRS 13B.140,
13B.150, and 209.032(1)(b).

(5) The proceedings of the administrative hearing shall be
disclosed only by the authority of state or federal law.

(6) If the matter is not subject to the requirements of this
section, the cabinet shall inform the person that the matter may be
pursued through:

(a) A service complaint process described in 920 KAR 1:030 or
922 KAR 1:320; or

(b) The error resolution process in accordance with Section 5
of this administrative regulation.

Section 5. Error Resolution. (1) In accordance with KRS
209.032(5)(a), an individual seeking error resolution shall:

(@) Submit a written request for record correction to the
Commissioner of the Department for Community Based Services,
275 East Main Street (3W-A), Frankfort, Kentucky 40621;

(b) Specify the:

1. Date of the caregiver misconduct registry query which
resulted in the error being identified; and

2. Error contained in the caregiver misconduct registry query
results; and

(c) Provide documentation that verifies the error, if available.

(2) Within thirty (30) days of receipt of a request in accordance
with subsection (1) of this section, the commissioner or designee
shall:

(a) Determine whether an error exists; and

(b)1. If the cabinet confirms an error:

a. Correct the records; and

b. Notify the requesting individual that the records have been
corrected; or

2. If the cabinet cannot confirm an error:

a. Notify the individual that an error cannot be confirmed based

s e dhe stitatr gD sbygesiesit omgs Halrlt hh apvreo ctehdeur e s
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upon the information and documentation submitted with the
request; and

b. Outline information or documentation that may verify an
error pursuant to the individu

Section 6. Incorporation by Reference. (1) The "DPP-246,
Caregiver Misconduct Registry Self-Query", 7/14, is incorporated
by reference.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Department for
Community Based Services, 275 East Main Street, Frankfort,
Kentucky 40621; Monday through Friday, 8 a.m. to 4:30 p.m.

TERESA C. JAMES, LCSW, Commissioner

AUDREY TAYSE HAYNES, Secretary

i nAPPRGVEDBY AGENGY: July 3 B0d4s e
FILED WITH LRC: July 23, 2014 at 11 a.m.
CONTACT PERSON: Tricia Orme, Office of Legal Services,

275 East Main Street 5 W-B, Frankfort, Kentucky 40601, phone

502-564-7905, fax 502-564-7573, tricia.orme@Kky.gov.

negl ect

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact person: Elizabeth Caywood

(1) Provide a brief summary of:

(@ What this administrative regulation does: This
administrative regulation establishes the caregiver misconduct
registry, due process prior to the addition of a person to the
registry, and errorresol ut i on f or correctio

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to establish processes for
the caregiver misconduct registry, appeals, and error resolution.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation conforms
to the content of the authorizing statutes by establishing a
caregiver misconduct registry, including due process and error
resolution.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation will assist in the effective administration of

misconduct registry.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This is a new administrative regulation.

(b) The necessity of the amendment to this administrative
regulation: This is a new administrative regulation.

(c) How the amendment conforms to the content of the
authorizing statutes: This is a new administrative regulation.

(d) How the amendment will assist in the effective
administration of the statutes: This is a new administrative
regulation.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: Based on the limited data available May
2013 through April 2014, there are less than 300 substantiated
investigative findings per year in which the perpetrator was acting
as an employee, volunteer, or compensated caregiver for a
vulnerable adult. These are the findings that would qualify the
perpetrator for addition to the registry if other requirements of KRS
209.032, specifically due process, are met. In accordance with the
authorizing statute, vulnerable adult services providers are
required to query the registry to determine if a prospective
employee is subject to a validated substantiated finding of adult
abuse, neglect, or exploitation. Methods have also been provided
for an individual to conduct a self-query of the registry or request
error resolution.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
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regulation or amendment: Individuals subject to a qualifying
substantiated finding of adult abuse, neglect, or exploitation will be
afforded due process in accordance the KRS Chapter 13B and
KRS 209.032 prior to the indi
caregiver misconduct registry. Providers and individuals will be
directed to a website to conduct queries of the caregiver
misconduct registry. Individuals who do not have access to the
internet may also submit a paper-based self-query to the cabinet.
Procedures have also been outlined for individuals who identify an
error in a cabinet record.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): Due process in accordance with KRS Chapter 13B
and KRS 209.032, queries of the registry, and error resolution
requests will be conducted by the cabinet without charge to the
affected entities. Affected entities may exercise their rights to
counsel, which may entail a
control.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): The administrative regulation will
benefit the overall protection of vulnerable adults.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: The administrative body projects that funds
appropriated by the Kentucky General Assembly for the purpose of
a registry protecting vulnerable adults will cover the costs of
implementing this administrative regulation.

(b) On a continuing basis: The administrative body anticipates
ongoing costs associated with this administrative regulation will be
within appropriations.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
The implementation and enforcement of this administrative
regulation are funded through state general funds.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: An
increase in fees or funding is not necessary to implement this
administrative regulation.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees:
This administrative regulation does not establish any fees or
directly or indirectly increase any fees.

(9) TIERING: Is tiering applied? Tiering is not applied, as this
administrative regulation is applied in a like manner statewide.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? The Cabinet for
Health and Family Services, specifically the Office of the
Ombudsman, Department for Community Based Services, Office
of Administrative and Technology Services, Office of Legal
Services, and Division of Administrative Hearings, will be impacted
by this administrative regulation.

2. |dentify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 194A.050(1), 209.032

3. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@ How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
This administrative regulation will generate no new revenues for
the first year.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? The administrative body projects that funds appropriated by
the Kentucky General Assembly for the purpose of a registry
protecting vulnerable adults will cover the costs of implementing

this administrative regulation. This administrative regulation will
generate no new revenues for subsequent years.
(c) How much will it cost to administer this program for the first

v i dyea Théadministmatve body prpjects that fuigds appropriatdd oy
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the Kentucky General Assembly for the purpose of a registry
protecting vulnerable adults will cover the costs of implementing
this administrative regulation.

(d) How much will it cost to administer this program for
subsequent years? The administrative body anticipates ongoing
costs associated with this administrative regulation will be within
appropriations.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

he cabinet
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ADMINISTRATIVE REGULATIONS AS AMENDED BY PROMULGATING AGENCY
AND REVIEWING SUBCOMMITTEE

ARRS = Administrative Regulation Review Subcommittee
1JC = Interim Joint Committee

FINANCE AND ADMINISTRATION CABINET
Department of Revenue
Office of Income Taxation
(As Amended at ARRS, August 7, 2014)

103 KAR 15:180. Kentucky new markets development
program tax credit.

RELATES TO: KRS 136.320, 136.330, 136.340, 136.350,
136.370, 136.390, 141.020, 141.040, 141.0401, 141.050, 141.432,
141.433, 141.434, 304.3-270, 26 U.S.C. 45D

STATUTORY AUTHORITY: KRS 141.433(7)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 141.434
establishes a nonrefundable tax credit for a person or entity
making a qualified equity investment in a qualified community
development entity as provided by KRS 141.432(6). KRS
141.433(7) requires the department to promulgate administrative
regulations to implement the provisions of KRS 141.432 to KRS
141.434, and to administer the allocation of tax credits issued for
qualified equity investments. This administrative regulation
establishes guidelines and the filing requirements of a qualified
community development entity (CDE) in order for the department
to certify qualified equity investments and to allocate tax credits to
a person or entity making a qualified equity investment in a
qualified community development entity.

Section 1. Definitions. (1) "Applicant" means a CDE that files
an application with the department to have an equity investment or
long-term debt security certified as a qualified equity investment
eligible for the tax credit authorized by KRS 141.434.

(2) "Application" means Form 8874(K), Application for
Certification of Qualified Equity Investments Eligible for Kentucky
New Markets Development Program Tax Credit (Revenue Form
41A720-S80), that is filed by a CDE with the department for
certification as a qualified equity investment.

(3) "Application[Applications] fee" means a $1,000[delars]
nonrefundable cashier's check that shall be attached to the
application when[at-the-time-of] filing with the department.

(4) "CDE" means a qualified community development entity as
defined by KRS 141.432(6).

(5) "CDFI Fund" means the U.S. Department of Treasury,
Community Development Financial Institutions Fund.

(6) "Certified purchase price" means the purchase price of a
qualified equity investment contained in the application approved
by the department.

(7) "Department" means the Kentucky Department of Revenue.

(8) "Departmentds approval"
as provided by KRS 141.433(3).

(9) "Identification number" means the:

(a) Social Security Number for an individual;

(b) Federal Employer Identification Number for a general
partnership, estate, or trust; or

(c) Kentucky Corporation/LLET Account
corporation or limited liability pass-through entity.

(10) "Long-term debt security" is defined by KRS 141.432(3).

(11) "Performance fee" is defined by KRS 141.433(8).

(12) "Qualified active low-income community business" is
defined by KRS 141.432(5).

(13)[(22)] "Qualified community development entity" is defined
by KRS 141.432(6).

(14)[33)] "Qualified equity investment" is defined by KRS
141.432(7).

(15)[(#4)] "Qualified low-income community investment" is
defined by KRS 141.432(8).

(16)[(25)] "Tax credit" is defined by KRS 141.432(9).

(A7N)[26)] "Taxpayer" is defined by KRS 141.432(10).

Number for a

Section 2. Application for Certification of Qualified Equity
Investments. (1) A CDE that seeks to have an equity investment or
long-term debt security certified by the department as a qualified
equity investment eligible for the tax credit permitted by KRS
141.434 shall file an application with the department.

(2) The department shall notify the CDE within thirty (30) days
after receipt of the application whether the application is approved
or denied.

(a) If the department intends to deny the application, the CDE
shall be notified in writing by the department of the reason for the
denial, and the CDE may correct the application as provided by
KRS 141.433(2).

(b) If the department finds[determines] that the application is
in compliance with KRS 141.432 to 141.434, a copy of the
application shall be returned to the CDE with written notice of the
depart npprovald s a

(c) 1. The department shall:

a. Accept an application on or after July 15, 2014[Mareh—1;
2011], if the application is received via hand-delivery, mail, express
mail, or courier; and

b.[(b)] Not accept an application received via facsimile, CD-
Rom, CD, or electronic means.

2. The date that the application is stamped received by the
Office of Income Taxation, Division of Corporation[Cerperate]
Tax, Tax Credits Section, shall be the date that the application is
recorded as received pursuant to the provisions of KRS 141.133.

3. An application received prior to July 15, 2014[Mareh—%;
2011], shall be recorded as received on July 15, 2014[Mareh-1;
2011].

Section 3. Information Required on or Attached to the
Application. The following information shall be required on or
attached to the application:

(1) The CDEO&s
telephone number, and fax number;

(2) The name and identification number of the parent company,
if the CDE is included in a consolidated corporation income tax
return filed with the Commonwealth of Kentucky;

(3) The type of entity of the CDE for Kentucky income tax
purposes included in the application;

(4) The signature of the person completing the application and
the date signed;

(5) The total number of taxpayers making qualified equity
investments;

(6) The total amount of qualified equity investments for all
taxpayers;

name, mai ling
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required by 26 U.S.C. 45D(c);

(8) A statement that the entity has received a new markets tax
credit allocation from the CDFI Fund which includes the
Commonwealth of Kentucky within the service area as set forth in
the allocation, and the date of the allocation agreement. A copy of
the new markets tax credit allocation agreement shall be attached
to the application;

(9) Proof of current certification with the CDFI Fund that
includes the original application to CDFI and all subsequent
updates;

(10) A statement of w h eted is @
county, state, multi-state, or national. A map of the service area,
articles of organization that describe the service area, bylaws that
describe the service area, or other documentation that describes
the service area shall be attached to the application;

(11) Information regarding the proposed use of the proceeds
from the qualified equity investments, including a description of the
gualified active low-income community business as provided by
KRS 141.432(5);

(12) The name, identification number, type of investment
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(whether debt or equity), and purchase price of the qualified equity
investment for each taxpayer making a qualified equity investment;

(13) A signed certification indicating that the application has
been executed by the executive officer of the CDE, declaring under
the penalty of perjury:

(a) That the applicantods alll
and has not been revoked or canceled by the CDFI Fund; and

(b) That the application, including all accompanying documents
and statements, is true, correct and complete;[and]

(14) The application fee; and

(15) The refundable performance fee.

Section 4. Proof of Qualified Equity Investments. (1) Within
ninety (90) days after the approved application is received by the
CDE, the CDE shall issue qualified equity investments in exchange
for cash in the amount of the certified purchase prices contained in
the application.

(2) The CDE shall provide the department with evidence of the
receipt of the cash for each qualified equity investment by filing
with the department Form 8874(K)-A, Notice of Kentucky New
Markets Development Program Tax Credit and Certification
(Revenue Form 41A720-S81).

(3) If the department is satisfied that the cash amount of the
qualified equity investment was received by the CDE, a copy of
Form 8874(K)-A shall be returned to the CDE and taxpayer with
the departmentés written appro
credits available to the taxpayer for each of the next seven (7)
years.

(4) If the department is not satisfied that the cash amount of
the qualified equity investment was received by the CDE, the
department shall notify the CDE in writing of the reason. If the CDE
does not agree with the depar
CDE may file a protest as provided by KRS 131.110.

Section 5. Information Required on or Attached to the Form
8874(K)-A. The following information shall be required on or
attached to the Form 8874(K)-A:

(1) The CDE6s name and

(2) For the taxpayer making the qualified equity investment:

(a) The taxpayerod6s name and

(b) The identification number of the taxpayer;

(3) The certified purchase price of the qualified equity
investment;

(4) The date the CDE received cash for the qualified equity
investment;

(5) The type of taxpayer
investment; and

(6) Certification by the executive director of the CDE, declaring
under the penalty of perjury that the form, including all
accompanying documents and statements, is true, correct and
complete.

making the qualified equity

Section 6. New Markets Development Program Tax Credit
Recapture. (1) If there is an event as provided by KRS 141.433(6)
which may[weuld] result in the recapture of any portion of the tax
credit previously approved:

(a) The CDE shall notify the department upon discovery of the
event; or

(b) The department, upon discovery of the event or after
receiving notice from the CDE of the event, shall provide written
notice of the proposed recapture to the CDE as provided by KRS
141.433(6)(b).

(2) If the entity fails or is unable to cure the deficiency within
ninety (90) days after recei
proposed recapture as provided by KRS 141.433(6)(b), the
department shall notify the CDE and each taxpayer of the amount
of recapture or the balance of the tax credit on Form 8874(K)-B,
Notice of Kentucky New Markets Development Program Tax Credit
Recapture (Revenue Form 41A720-S82).

(3) If the taxpayer is a pass-through entity, a Form 8874(K)-B
shall also be sent to each partner, member, or shareholder
showing the amount of recapture or the balance of the tax credit.

Section 7. Information Required on the Form 8874(K)-B. The

0OCa

val

t me

addr

vin

440

following information shall be required on the Form 8874(K)-B:
(1) The CDE6s name amd
(2) For the taxpayer making the qualified equity investment:
(a) The taxpayerdés name and
(b) The identification number of the taxpayer;

identificati

address

t i @)n Tha gertdied npaimhiase rpaom aof the qualifiede dqdite c t

investment;

(4) The date the CDE received cash for the qualified equity
investment;

(5) The type of taxpayer
investment;

(6) The date the tax credit with respect to a qualified equity
investment was subject to recapture;

(7) An explanation of the recapture;

(8) The recapture amount of tax credit or balance of tax credit;
and

(9) The signature of the authorized department employee and
the date.

making the qualified equity

Section 8. Filing Requirements. (1) Form 8874(K)-A.

(@) A taxpayer claiming the tax credit shall attach each
taxable[tax] year a copy of Form 8874(K)-A to the tax return on
which the credit is claimed.

(b) A partner, member, or shareholder of a taxpayer claiming
the tax credit shall attach each taxable[tax] year a copy of
the[appraphiatell form Gstedhin this parageapheand incarporated tbye
reference in 103 KAR 3: 040, t
shar ehol ctarndnsvhich thecredit is claimed:

1. Schedule K-1, Form 720S[7205] (Revenue Form
41A720S(K-1));

2. Schedule K-1, Form 765 (Revenue Form 41A765(K-1)); or

nt & ScheduteiKil,tFerm 765 @Pt (Revemie Fraan 42A765-GP(K-h e

]| ).
(2) Form 8874(K)-B.
(@) A taxpayer or a partner, member, or shareholder of a
taxpayer having a tax credit recapture shall:
1. Attach a copy of Form 8874(K)-B to the tax return for the

i dent i f i daxable[texhyear thahinobudes the tax credit recapture date; and

2. Enter the recapture on the applicable line of the tax return.

e ¢by A tampayer or a partner, member, or shareholder of a
taxpayer claiming a tax credit shall attach each taxable[tax] year a
copy of Form 8874(K)-B to the tax return on which the credit is
claimed.

Section 9. Incorporation by Reference. (1) The following
material is incorporated by reference:

(a) Revenue Form 41A720-S80, Application for Certification of
Qualified Equity Investments Eligible for Kentucky New Markets
Development Program Tax Credit, May 2014[3une;20108];

(b) Revenue Form 41A720-S81, Notice of Kentucky New
Markets Development Program Tax Credit and Certification, May
2014[June-2010]; and

(c) Revenue Form 41A720-S82, Notice of Kentucky New
Markets Development Program Tax Credit Recapture, May
2014;[June2016-]

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Kentucky Department of
Revenue, 501 High Street, Frankfort, Kentucky 40601, or at any
Kentucky Department of Revenue Taxpayer Service Center,
Monday through Friday, 8 a.m. to 4:30 p.m.

THOMAS B. MILLER, Commissioner
APPROVED BY AGENCY: June 3, 2014
g FHLEDVITHILRE: dunéd Gn2dMtattlp.m. not i c e of
CONTACT PERSON: Lisa Swiger, Staff Assistant, Department
of Revenue, Finance and Administration Cabinet, 501 High Street,
Station 9, Frankfort, Kentucky 40601, phone (502) 564-9526, fax
(502) 564-2541.
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GENERAL GOVERNMENT CABINET
Kentucky Board of Registration for Professional Geologists
(As Amended at ARRS, August 7, 2014)
201 KAR 31:100. Administrative subpoena.

RELATES TO: KRS 322A.030(12)

STATUTORY  AUTHORITY: KRS 322A.030(5),
(12)[322A.030(12).]
NECESSITY, FUNCTION, AND CONFORMITY: KRS

322A.030(5) authorizes the Kentucky Board of Registration for
Professional Geologists to promulgate administrative regulations
required to perform its duties. KRS 322A.030(12) authorizes the
board to issue subpoenas to assist in the investigation of a
complaint or_a[ef] suspected violation of KRS Chapter 322A. This
administrative regulation establishes procedures for issuing an
administrative subpoena.

Section 1. Definitions. (1) "Document” means information in
any form or format that is relevant to a review or investigation
conducted by the board and may include:

(a) Originals, copies, and drafts;

(b) Written documents;

(c) Papers;

(d) Books;

(e) Computer files;

(f) Photographs;

(9) Audio and video recordings;
(h) Correspondence;
(i) Electronic mail; or
() Drawings and blueprints[any-kind-of-written-or-graphic

; 1.

(2) "Respondent” means any person, individual, corporation,
business trust, estate, trust partnership, limited liability company,
association, organization, joint venture, government or any
subdivision, agency or instrumentality thereof, or any other legal or
commercial entity.

Section 2. The Kentucky Board of Registration for Professional
Geologists may issue an administrative subpoena to investigate a
complaint or suspected violation of KRS Chapter 322A.

Section 3. Administrative Subpoenas. (1) The board
shall[may] issue a subpoena in accordance with KRS
322A.030(12) to require the production of books, papers,
documents, or other evidence at a specified time and place.

(2) If information requested by the board is encrypted, the
respondent shall:

(a) Provide the information in a readable format; and

(b) Provide proof acceptable to the board that the requested
information has been translated to a readable format without error
or omission.

(3) A person or entity served with a subpoena in_accordance

cause to produce requested documents in accordance with Section
3(1) of this administrative regulation, the board may apply to the
circuit court of the county in which compliance is sought for an
appropriate order to compel compliance with the provisions of the
subpoena.

(2) If a person served with a subpoena issued pursuant to
Section 3(1) of this administrative regulation believes that the
subpoena seeks to compel the production of documents that are
protected, privileged, or not properly the subject of an
administrative subpoena, the individual may, prior to the date
designated for the production of the documents, apply to the circuit
court of the county in which compliance is sought for an
appropriate protective order limiting the scope of the subpoena or
guashing it entirely.

LARRY R. RHODES, Chairman

APPROVED BY AGENCY: June 10, 2014

FILED WITH LRC: June 11, 2014 at 4 p.m.

CONTACT PERSON: Lindsey Lane, Board Administrator,
Kentucky Board of Registration for Professional Geologists,
Division of Occupations and Professions, 911 Leawood Drive, P.
O. Box 1360, Frankfort, Kentucky 40601,0 phone (502) 564-3296
ext. 228, fax (502) 696-4961.

GENERAL GOVERNMENT CABINET
Kentucky Board of Licensure for Massage Therapy
(As Amended at ARRS, August 7, 2014)

201 KAR 42:035. Application process, exam, and
curriculum requirements.

RELATES TO: KRS 309.358, 309.359, 309.362, 309.363

STATUTORY AUTHORITY: KRS 309.355(1), (3)

NECESSITY, FUNCTION, AND CONFORMITY: KRS

309.355(1) requires the board to administer and enforce the
provisions of KRS 309.350 to 309.364 and to evaluate the
gualifications of applicants for licensure. KRS 309.355(3)
requires the board to promulgate administrative regulations to
implement KRS 309.350 to 309.364, including educational
program curriculum. The board may[is—+regquired—toe] issue a
license to an applicant meeting the standards established in KRS
309.358 or 309.359. This administrative regulation establishes the
application process and curriculum requirements for licensure.

Section 1. An applicant for licensure as a massage therapist
shall:

(1) File a completed, signed, and dated Application for
Licensure as a Massage Therapist, and the required
documentation with the board, meeting the requirements
established[setforth] in KRS 309.358; and

(2) Pay the application fee as established in 201 KAR 42:020.

Section 2. (1) To comply with KRS 309.358(4), an applicant
shall submit to the board, upon[at-the-time—of] application, an
official transcript or certificate that:

(@) Shows the completion of at least 600 classroom hours
earned at a board approved massage therapy program; and

(b) ltemizes[—itemizing] compliance with the clock hour
requirements established in KRS 309.363(1)[earned—ataboard
arm].

(2) Board approved massage therapy programs include only
those programs holding a certificate of good standing issued
pursuant to KRS 309.363.

(3) A massage therapy school which has registered and
obtained a school code assignment with the National
Certification Board for Therapeutic Massage and Bodywork
(NCBTMB) shall maintain good standing with the NCBTMB during
the entire period [during-which] the applicant attended the school.
Suspension or revocation of the NCBTMB school code at any time

with subsection (1) of this section shall not intentionally destroy,
alter, or falsify documents requested by the board.

Section 4. Noncompliance. (1) If a person fails without good

441

during that period shall constitute grounds for:
(a) Denial of an application for licensure by graduates of that
school; and

(b)[shall-constitute-groundsfor] Revocation of a Certificate
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of Good Standing held by the massage therapy school.
(A A s choo-teriewal ai anNCBTMB code while in good
standing shall not preclude an applicant from obtaining licensure.

Section 3. Examinations. (1) An applicant shall successfully
pass an examination:

(a) Listed in KRS 309.358(5); or

(b) Approved by the board pursuant to KRS 309.358(5) and
listed in subsection (4) of this section.

(2) An examination shall be approved by the board as meeting
the standard established in KRS 309.358(5) if the board
finds[determines] that the examination:

(@) Has been scientifically constructed to be valid and
objective;

(b) Reflects the curriculum content established
309.363(1);

(c) Has security procedures to protect the exam content; and

(d) Has clear application, reporting, and appeal procedures.

(3) Approval of exams shall be noted in the board minutes and
on the board Web site.

(4) The following examinations have been approved by the
board pursuant to KRS 309.358(5):

(@) The Massage and Bodywork Licensing Examination
(MBLEX) or other exam administered by the Federation of State
Massage Therapy Boards;

(b) The State of Ohio Massage Therapy Licensing Exam;

(c) The State of New York Massage Therapy Licensing Exam;

in KRS

or
(d) The National Board Certification Agency (NBCA) Massage
Therapy Certification Exam, Level One.

Section 4. An applicant with a criminal history, excluding minor
traffic violations, shall be interviewed by the boar d 6 s
Committee prior to licensure to find if the applicant complies
with the requirement for good moral character established in
KRS 309.358(3) and 335B.040, and the interview shall be
conducted pursuant to the board's authority under KRS

309.362(1)(b).

Section 5. Appeals. (1) Upon initial review, the board shall
make a preliminary determination with respect to an application.
Preliminary determinations shall be[are]_non-final determinations
until:

(a) A final decision is rendered subsequent to an administrative
hearing conducted pursuant to KRS Chapter 13B;

(b)[5]_Settlement of the matter by informal proceedings is

GENERAL GOVERNMENT CABINET
Kentucky Board of Licensure for Massage Therapy
(As Amended at ARRS, August 7, 2014)

201 KAR 42:040. Renewal.

RELATES TO: KRS 309.357(3), (4), (5). (6), 309.361, 309.362

STATUTORY AUTHORITY: KRS 309.355(1), (3)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
309.355(1) requires the board to administer and enforce the
provisions of KRS 309.350 to 309.364 and authorizes licensure
renewal. KRS 309.355(3) requires the board to promulgate
administrative regulations to implement KRS 309.350 to 309.364.
KRS 309.357(3) requires all licenses to be renewed. This
administrative regulation establishes the requirements for renewal
of licenses.

Section 1. (1) A license to practice massage therapy shall be
renewed upon:

(a)[(B)] Payment of the biennial renewal fee as established in
201 KAR 42:020, Section 2(2), on or before the anniversary date of
issue of license; and

(b)[€2)] Submission to the board of the Application for Renewal
form and the following written information:

1.[(a)] Current complete home address and telephone number;

2.[(p)] Current complete name, address, and telephone
number of each location in which massage therapy service is
provided;

3.[¢e)] A list indicating completion of the continuing education
units taken during the licensure renewal period as required by 201
KAR 42:110. The list shall:

a.[+] ltemize the number of clock hours credited for each

Appl icauesd; and n

b.[2:] Designate the courses that fulfill the three (3) required
hours of ethics training; and

4.[¢e)] Confirmation that, since the license was issued or
renewed, the licensee has not:

a.[2:] Been convicted of a felony;

b.[2]] Had his or her license disciplined and is not currently
under disciplinary review in another state; or

c.[3:] Defaulted on the repayment obligation of financial aid
programs administered by the Kentucky Higher Education
Assistance Authority (KHEAA) pursuant to[per] KRS 164.772.

(2) A licensee who has been convicted of a crime or who has
been disciplined by the board of another jurisdiction during the
licensure period immediately preceding the submission of the

accomplished;[;]_or
(c) The time for appeal under Section 2(5)[{2}] of this

Application for Renewal shall participate in an in-person interview
with the boar dés Application Commi t

administrative regulation has expired.
(2 An applicant may appeal a preliminary

license. The purpose of this interview with the board's
application committee shall be to find if the licensee met the

determination[deeision] denying his or her licensure application by
requesting a hearing in accordance with KRS 309.362(4). In order

requirement of good moral character established in KRS
309.358(3) and 335B.040. The interview shall be conducted

to request a hearing, the applicant shall file a notice of appeal

pursuant to the board's authority under KRS 309.355(3),

[sueh] that [it]_is received by the board within thirty (30) days of

309.362(1)(b), and 309.362(4).

the date of the letter informing the applicant of the preliminary
determination of denial.

Section 6[5]. Incorporation by Reference. (1) The "Application
for Licensure as a Massage Therapist', August[February]
2014[Aprik2013], is incorporated by reference.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at Division of Occupations and
Professions, 911 Leawood Drive, Frankfort, Kentucky 40601,
Monday through Friday, 8 a.m. to 4:30 p.m.

THOMAS HANSEN, Board Chair

APPROVED BY AGENCY: January 27, 2014

FILED WITH LRC: February 13, 2014 at 3 p.m.

CONTACT PERSON: Carolyn Benedict, Board Administrator,
Board of Licensure for Massage Therapy, P.O. Box 1360,
Frankfort, Kentucky 40602, phone 502-564-3296.

(3) If, upon a preliminary review, the board determines that an
Application for Renewal shall be denied, notice of the preliminary
decision shall be sent to the licensee and the licensee shall have
thirty (30) days from the date of the letter to request a hearing with
the board. If a request for hearing by the licensee is not received
by the board within thirty (30) days of the letter, the licensee shall
be found[deemed]| to have voluntarily withdrawn his or her
Application for Renewal.

Section 2. A licensee convicted of a felony or disciplined in the
interim period between issuance and renewal of the license, or
between renewal periods, shall submit notice of the conviction or
discipline to the board within sixty (60) days of the discipline or
conviction.

Section 3. If payment and complete information are not
received by the board on or before the anniversary date of the
issuance of the license, the license shall expire and the person
shall not practice nor represent himself or herself[themselvres]
as a massage therapist in Kentucky.
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Section 4. An expired license shall be renewed within ninety
(90) days of expiration if the applicant submits:

(1) A completed Application for Renewal form;

(2) Documentation of successful completion of twenty-four (24)
hours of continuing professional education, which:

(a) Includes studies in ethics, business practices, science, and
techniques related to massage therapy;

(b) Have been credited within two (2) years prior to the renewal
deadline; and

(c) Have not been previously used within the same renewal
period to satisfy Kentucky license renewal requirements; and

(3) The appropriate fee for renewal, as required by 201 KAR
42:020, Section 2(2), (5), or (6).

Section 5. (1) Upon initial licensing, a licensee shall be
furnished a wall certificate which shall be displayed at the primary
massage therapy service location.

(2) A licensee shall provide verification of current licensure
upon request if he or she is currently engaged in the practice of
massage therapy, intends to engage within a reasonable time in
the practice of massage therapy, or has engaged in the practice of
massage therapy immediately prior to the request.

(3) Official verification of licensure status shall be available on
the board's Web site.

Section 6. Reactivation Requirement for Inactive Status
Massage Therapist. (1)(a) Before the expiration of five (5) years of
inactive status, a licensee requesting to return to active status
shall:

1. Provide proof to the board of continuing education required
by KRS 309.362(3). At least three (3) of the continuing education
hours submitted shall be focused on the area of ethics;

2. Complete the Application for Renewal; and

3. Pay the fee prescribed by 201 KAR 42:020, Section 2(7).

(b) The continuing education hours provided pursuant to
paragraph (a)1 of this subsection may be used for the next regular
renewal period.

(2) After more than five (5) years of inactive status, a person
requesting to return to active status shall reapply as required by
KRS 309.362(3).

Section 7. Incorporation by Reference. (1) "Application for
Renewal", August[February] 2014[2013], is incorporated by
reference.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Division of Occupations
and Professions, 911 Leawood Drive, Frankfort, Kentucky 40602,
(502) 564-3296, Monday through Friday, 8 a.m. to 4:30 p.m.

THOMAS HANSEN, Board Chair

APPROVED BY AGENCY: January 27, 2014

FILED WITH LRC: February 13, 2014 at 3 p.m.

CONTACT PERSON: Carolyn Benedict, Board Administrator,
Board of Licensure for Massage Therapy, P.O. Box 1360,
Frankfort, Kentucky 40602, phone 502-564-3296.

GENERAL GOVERNMENT CABINET
Kentucky Board of Licensure for Massage Therapy
(As Amended at ARRS, August 7, 2014)

201 KAR 42:060. Code of ethics and standards of practice
for massage therapists.

RELATES TO: KRS 309.355(1), (3), 309.362

STATUTORY AUTHORITY: KRS 309.355(1), (3)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
309.355(1) requires the Board of Licensure for Massage
Therapy to administer and enforce the provisions of KRS
309.350 to 309.364. KRS 309.355(3) requires the board[ef
Licensurefor-Massage-TFherapy] to establish by administrative
regulation a code of ethics and standards of practice for massage
therapists. This administrative regulation establishes those
standards, which, if violated, are a basis for disciplinary action

443

under KRS 309.362.

Section 1. Code of Ethical Standards for the Massage
Therapist. A massage therapist shall:

(1) Maintain the confidentiality of all client information, unless
law or court order mandates disclosure;

(2) Keep the client well informed of procedures and methods
that will be employed during the session;

(3) Report to the board if the massage therapist has first-hand
knowledge or evidence indicating any unethical, incompetent, or
illegal act has been committed by another licensee;

(4) Take precautions to do no harm to the physical, mental,
and emotional well being of clients or associates;

(5) Make every reasonable effort to report unlicensed practice
of massage therapy to the board,;

(6) Represent his or her educational and professional
gualifications honestly;

(7) I nform clients of the

(8) Consistently take measures to improve professional
knowledge and competence by a regular assessment of personal
and professional strengths and weaknesses through continuing
education training;

(9) Respect the clientés
voluntary consent, either verbal or written, and to refuse, modify, or
terminate treatment regardless of prior consent;

(10) Not initiate or engage in sexual conduct or activities with a
client;

(11) Not engage in an interest, activity, or influence that

conflicts with the practitioneros
of the client;

(12) Respect the clientods
disclosure, exposure, emotional expression, beliefs, and

reasonable expectations of professional behavior;

(13) Refuse to accept gifts or benefits, which are intended to
influence a referral or treatment that are purely for personal gain
and not for the good of the client;

(14) Conduct all business and professional activities with
honesty and integrity;

(15) Respect the inherent worth of all clients;

(16) Provide only those services that the licensee is qualified to
perform; and

(17) Respect the clientds

Section 2. Standards of Practice for the Massage Therapist. (1)
In the practice of massage therapy, a massage therapist shall:

(@)[®)] Perform a written or verbal intake interview with the
client to evaluate if[determine-whether] any contraindications to
massage therapy exist and if[whether] modifications including
pressure, technique, and duration of treatment are
applicable[appropriate];

(b)[2)] Acknowledge the limitations of, and contraindications
for, massage;

(€)[3)] Refer the client to other professionals or services if the
treatment or service is beyond the massage therapist's[therapists]
scope of practice;

(A)[4)] Maintain for a minimum period of five (5) years
accurate, timely, and organized records of every client;

(e)[¢5)] Provide massage therapy services that meet or exceed
the generally accepted practice of the profession;

@Miey] If a plan of care or treatment is
applicable[appropriate], explain the plan to the client, to others
designated by the client, and to[appropriate] professionals with
client permission;

(@)[€EA] Unless prohibited by law, be allowed to pool or
apportion fees received with other members of a business entity in
accordance with any business agreement;

(h)[¢8)] Practice massage therapy in sanitary and safe
conditions; and

()[{9)] Have the right to refuse to treat any person or part of the
body at the |licenseeds

(2) Breast massage. A licensee performing massage of the
tissue of the breast shall:

(a) Obtain the clientos
providing the service;

right
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(b) Maintain proof documenting specialized training in breast
massage which addresses breast anatomy, breast pathology, and
breast massage technique and which was provided by an
approved massage therapy program or board approved continuing

education provider;
(c) Inform the client prior to the commencement of the service

NECESSITY, FUNCTION, AND CONFORMITY: KRS
309.352(2) requires the board to define licensed health-care
professionals for the supervision of massage therapy students in
clinical settings. KRS 309.355(1) requires the board to
administer and enforce the provisions of KRS 309.350 to
309.364. KRS 309.355(3) requires the board to promulgate

that this service may be performed through a draping sheet if the
client so desires and the licensee shall provide the service through
a draping sheet if the client so prefers;

(d) Inform the client prior to the commencement of the service
that the client may discontinue the service at any time and the
licensee shall honor that election by discontinuing the provision of
the service if that request is made;

(e) Keep detailed Subjective Objective Analysis Plan[SOAP]
notes for the service such as[including-butnottimited-to] notes
related to all emotional factors that the client reports to the licensee
which might i mpact the cl
precautions that the licensee has taken to ensure that the service
is provided in a[an—apprepriate] manner accounting for[given]
those emotional factors; and

() Refrain from an act or statement which the client
may[might-subjectively] construe as being sexual in nature.

Section 3. Standards for Documentation. The massage
therapist and client shall agree upon the purpose of the massage
session.

(1) Documentation shall not be required if the massage
session is for general relaxation, a sports event massage, or public
demonstration as in chair massage.

(2) If a written plan of treatment is requested or required, the
client file shall include the following documentation:

(a) The initial evaluation, which shall include:

1. The cl i enandgender,a me,

2. Date of the session; and

3. Pertinent medical history, including:

a. Client sensitivities and allergies;

b. Medical diagnoses, if available, and the source of the
diagnosis;

c. Contraindications; and

d. Medications as disclosed by the client;

(b) Progress notes signed by the massage therapist rendering
the massage therapy, which shall include:

1. Subjective information including the area of complaint as
stated by the client and the date of onset;

2. Objective information including any observations and
objective testing, if applicable;

3. Ongoing assessments, if applicable;

4. Actions taken by the massage therapist; and

5. The client response to massage therapy treatment; and

(c) A plan of treatment, if applicable, consisting of:

1. Modalities to be rendered;

2. Frequency and duration of treatment;

3. Referral to other professionals, if indicated;

4. Client self-help education and instruction; and

5. The goals or desired outcome of the treatment.

age,

THOMAS HANSEN, Board Chair

APPROVED BY AGENCY: January 27, 2014

FILED WITH LRC: February 13, 2014 at 3 p.m.

CONTACT PERSON: Carolyn Benedict, Board Administrator,
Board of Licensure for Massage Therapy, P.O. Box 1360,
Frankfort, Kentucky 40602, phone 502-564-3296.

GENERAL GOVERNMENT CABINET
Kentucky Board of Licensure for Massage Therapy
(As Amended at ARRS, August 7, 2014)

201 KAR 42:080.
instruction.

Programs of massage therapy

RELATES TO: KRS 309.352(2), 309.355(1), (3), 309.358(4),
309.363(1), 309.3631
STATUTORY AUTHORITY: KRS 309.355(1), (3)

i aadchthed s
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administrative regulations on standards of massage therapy
educational program curriculum and instructor qualifications. KRS
309.358(4) requires the board to approve massage therapy training
programs. KRS 309.363 requires board approval of massage
therapy programs of instruction and establishes instructor
qualifications. This administrative regulation establishes the
definitions of supervision and qualifying supervisors and
establishes the process for issuing and renewing the Certificate of
Good Standing to a program of massage therapy education.

s u iSectaot 1. Defirtitigns. {1p"Adjurictives cousse” meanscaecourse
in a program of education that enhances the career of a massage
therapist but is not massage theory, technigque, or practice.

(2) "Clinic" or "clinical" means a setting in which students are
provided with on-site supervision and training in the practice of
massage therapy.

(3) "Clinical coordinator" means the instructor of a massage
therapy course in which students are assigned to perform massage
therapy sessions on non-students, on or off-campus, and who is
responsible for assigning the student to a[an-apprepriate] clinical
setting, supervising[supervisien-of] student performance through
regular consultation with the student, and evaluating student
achievement of clinical course objectives.

(4) "Externship" means a course offered by an approved
program that:

(a) Has a syllabus that describes objectives and evaluations;
and

(b) Is over and above the 600 supervised curriculum hours
required for licensure.

(5) "Other licensed healthcare professional® means a
practitioner as established in KRS 309.352(9)(a) through (c), (e),
and (f) who may supervise a massage therapy student in a
business.

(6) "Supervision" means the process of verifying attendance,
assigning work, consulting with the student, evaluating student
performance, and being available for emergency assistance.

Section 2. (1) A program [applying-for-a-Certificate-of Good

i i ] shall file a

completed, signed, and dated Application for a Certificate of

Good Standing for a Massage Therapy Training Program and

required documentation with the board, meeting the requirements

established[set—forth] in KRS 309.363(1), (a), (b), and (c).
Documentation shall include:

(@)[B)] A copy of the current license to operate issued by the
Kentucky State Board for Proprietary Education, the Council on
Postsecondary Education, or their equivalent in the state in which
the school is conducting classes;

(O[] A curriculum statement as described in KRS
309.363(1)(b)1, 2, 3, 4, and 5 showing clock hours for each of the
required subjects;

(C)[€3)] A listing of instructional staff and their qualifications, as
described in KRS 309.363(1)(c)1., 2., and 3. including:

1.[()] Documentation of current licensure of massage
instructors; and

2.[(b)] A resume, curriculum vitae,[€V] or PE-11 form,_which
is incorporated by reference in 791 KAR 1:010, for all instructors
showing the specific qualifications for teaching an adjunctive or
science course;

(d)[{4)] A description of the policies and procedures in place for
collecting and analyzing data about the quality and effectiveness of
educational programs including student progress, completion, and
licensure;

(e)[€5)] A copy of the program or school catalogue;

(H[¢6)] Documentation of accreditations held by the program or
school offering the program; and

(Q)[€A] A copy of a student contract agreeing not to accept
compensation for massage therapy services provided prior to
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licensure by the board.
(2) After a preliminary determination is made by the board after
an initial review, an applicant that has been preliminarily denied

standing.
(2) After a preliminary determination is made by the board after
an initial review, an applicant seeking renewal that has been

shall be entitled to a hearing on the denial in_accordance with

preliminarily denied shall be entitled to a hearing on the denial in

KRS Chapter 13B[apptication]_if the applicant notifies the board

accordance with KRS Chapter 13B[application]_if the applicant

within thirty (30) days that it elects to take advantage of that

notifies the board within thirty (30) days that it elects to take

opportunity for a hearing.

Section 3. (1) A Certificate of Good Standing may be renewed
upon[=

@[] submission of the Application for[Renewal—of] a
Certificate of Good Standing of[fer] a Massage Therapy Training
Program Renewal Short Form or Long Form with the information
required by this administrative regulation to the board on or before
the anniversary date of issue of the certificate.[;]

(b) Submission of the Application for a Certificate of Good
Standing of a Massage Therapy Training Program Renewal
Long Form shall include:

1. The current complete name, address, email address,
Web site, and telephone number of each location in which the

advantage of that opportunity for a hearing.

Section 4. Externships and Clinicals. (1) A student completing
an externship or clinical experience shall not receive
compensation.

(2) Massage schools or businesses that provide any type of
student massage shall conspicuously include the respective words
"student massage" in all promotional materials, and shall
conspicuously display a written notice in the waiting room or
treatment area that services are being provided by a student.

(3) Clinical courses awarding credit hours toward the 600
hours required for licensure shall be supervised by a licensed
massage therapist with at least three (3) years of experience in
the practice of massage therapy and who is available for on-site

massage therapy training program is provided;

2. The name and contact information of the owner;

3. Documentation of the items required in Section 2 of this
administrative regulation if these have changed since the
program's initial application or last renewal;

4. A statement with supporting statistics to show student
completion, examination pass_rates, licensure rates, and
placement rates; and

5. A statement with supporting documentation showing
proof that at least seventy (70) percent of the graduates of the
program who have taken the MBLEx and NCBTMB Exam over

consultation.

(a) Massage sessions offered as part of a student clinic shall
be evaluated by the instructor, and applicable[apprepriate] goals
for improvement in areas such as customer service, technique,
body mechanics, and draping shall be established[set] according
to the needs of the student.

(b) Student massage clinics shall be supervised by a massage
therapy instructor in the clinic.

(c) Student clinic client records shall be maintained at the
school and shall meet the record keeping requirement
established in 201 KAR 42:060, Section 2(1)(d) and the

the twelve (12) months prior to application have received a
passing score. Failure to supply proof of meeting this

Standards for Documentation established in 201 KAR 42:060,
Section[Sections] 3.[ard—2{4)—and] Record of payment shall be

standard shall be grounds for
for certification of good standing.

(c) Submission of the Application for a Certificate of Good
Standing of a Massage Therapy Training Program Renewal
Short Form shall include documentation of changes to any of
the following items if these have changed since the program's
initial application or last renewal:

1. The contact information for the school;

2. The instructional staff;

3. The gualifications of an instructor;

4. The curriculum;

5. The massage therapy programs offered; or

6. The program's accreditation.

(d) Each Short Form shall include updated information on
student completion, examination pass rates, licensure rates,
and placement rates.

(e) Submission of documentation with the Short Form may
include:

1. The[{2)] current complete name, address, email address,
Web site, and telephone number of each location in which the
massage therapy training program is provided;

2. The[{e)][§3)] current listing of instructional staff and their
qualifications as_described in KRS 309.363(1)(c)1., 2., and 3.,
with attached documentation of qualifications of new instructors;

3.[£D][(4)] A current curriculum statement as described in KRS
309.363(1)(b)1, 2, 3, 4, and 5;

4.[)[(5)] A curriculum statement for new programs of
massage therapy added to the
an associa t @Aéssciates] degree program, if the new program
may be used to meet initial qualifications for licensure;

5.[(B][¢6)] A statement with supporting statistics to show
student completion, examination pass rates, licensure rates, and
placement rates;

6.[{D][(A] Documentation of accreditation
renewals, if held; and

7.[][8)] A statement with supporting documentation showing
proof that at least seventy (70) percent of the graduates of the
program who have taken the MBLEx and NCBTMB Exam over the
twelve (12) months prior to application have received a passing
score. Failure to supply proof of meeting this standard shall be
grounds for denia | of a programds

reviews and

d e rmmagde lavailable to ¢he glientaigpn requests

request

request

(4) The instructor of the externship course shall provide:

(a) Clear, written learning objectives to students and their site
supervisors;

(b) Planned opportunities to discuss the externship experience
at regular intervals with the student, and with the site supervisor;
and

(c) A mechanism for evaluating student performance in the
externship experience, presented to the student and the site
supervisor at the beginning of the course.

(5) A program offering an externship course shall have a
written agreement signed by the institution's
representative[institution] or program director and the externship
site personnel that clearly defines the responsibilities of the onsite
supervisor, the clinical coordinator, and the student. An externship
course shall be limited to no more than twenty (20) percent of the
total program hours. The externship course, if offered, shall be
completed after the primary 600 supervised curriculum hours
required by KRS 309.358(4)[309-363(1)}(b)].

(6) A program offering an externship course shall have liability
insurance to cover student activities within the course.

(7) Externship sites shall have a licensed massage therapist or
other licensed healthcare professional onsite to be available for
emergencies or consultation.

(a) Externs may accrue hours for reception, documentation, or
business-related activities other than hands-on massage services
while the site supervisor is off-premises.

s ¢ h o o I(b) A studentisession atlan egtdrrist@pr sitermgy, occar wichtthe

site supervisor available by phone if the client of the session is on
the staff of the externship site or is another extern, and a member
of the professional staff is on premises for emergency assistance.

(8) Externship client records shall be maintained at the
externship site and shall meet the record keeping requirement
established in 201 KAR 42:060, Section 2(1)(d) and the
Standards for Documentation established in 201 KAR 42:060,
Section[Seetions] 3.[and2(4)—and] Record of payment shall be
available to the client upon request.

Section 5. Incorporation by Reference. (1) The following
material is incorporated by reference:
f @y "Amplcationi fori ac @ettificaten of o0Good gStandihg for a

as
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Massage Therapy Training Program",
2013];[and]

(b) "Application for a Certificate of Good Standing of a
Massage Therapy Training Program Renewal Short Form",
August[February] 2014; and

(c) "Application for a Certificate of Good Standing of a
Massage Therapy Training Program Renewal Long Form",
August[February] 2014[2013].

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Division of Occupations
and Professions, 911 Leawood Drive, Frankfort, Kentucky 40601,
(502) 564-3296, Monday through Friday, 8 a.m. to 4:30 p.m.

February 2014[Aprit

DENISE LOGSDON, Board Chair

APPROVED BY AGENCY: January 30, 2014

FILED WITH LRC: February 13, 2014 at 3 p.m.

CONTACT PERSON: Carolyn Benedict, Board Administrator,
Board of Licensure for Massage Therapy, P.O. Box 1360,
Frankfort, Kentucky 40602, phone 502-564-3296

GENERAL GOVERNMENT CABINET
Kentucky Board of Licensure for Massage Therapy
(As Amended at ARRS, August 7, 2014)

201 KAR 42:110. Continuing education requirements.

RELATES TO: KRS 309.355, 309.361

STATUTORY AUTHORITY: KRS 309.355(3)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
309.355(3) requires the board to promulgate an administrative
regulation establishing a requirement for continuing education as a
condition for renewal of a license. KRS 309.361 identifies the
requirements for continuing education and prescribes the types of
courses required during the renewal period. This administrative
regulation establishes the procedures and standards for submitting
documentation to meet the continuing education requirements for
renewal of a license.

Section 1. Definitions. (1) "ABMP" means the Associated
Bodywork and Massage Professionals.

(2) "AMTA" means the American
Association.

(3) "AOBTA" means the American Organization for Bodywork
Therapies of Asia.

(4) "Board" is defined by KRS 309.350(1).

(5) "CE hour" means continuing education hours consisting of
fifty (50) minutes of an organized learning activity that is either
didactic or clinical experience and shall exclude meals, breaks, and
registration.

(6) "Competency" means the study, development, and
demonstration of knowledge and skills in meeting professional
expectations as a massage therapist.

(7) "Continuing education" means participation in an approved
program or learning experience that is designed to facilitate
continued competency including ethical and legal practice in the
therapeutic massage and bodywork profession through
participation in a learning process that enhances the licensee's
current knowledge, skills, and abilities in the profession.

(8) "NCBTMB" means the National Certification Board for
Therapeutic Massage and Bodywork.

(9) "NCCAOM" means the National Certification Commission
for Acupuncture and Oriental Medicine.

(10) "Provider" means an organization, entity, or individual that
has met the requirements of the board to provide educational
courses that are designed to ensure continued competence in the
practice of massage therapy.

(11) "Self-paced learning" means a course designated for an
individual to learn at his or her own pace and is often referred to as
correspondence or home study with testing or an evaluation
process.

Massage Therapy

Section 2. Accrual of CE Hours; Computation of Accrual. (1) A
licensee shall accrue a minimum of twenty-four (24) continuing
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education hours during a two (2) year licensure period for renewal
of a license, beginning on the date of license issue.

(2) A minimum of three (3) of the twenty-four (24) hours
required by subsection (1) of this section shall be accrued in the
field of professional ethics.

(3) All hours shall be in or related to the_practice [field] of
massage therapy.

(4) Coursework related to therapeutic techniques conducted on
animals shall not be approved for continuing education credit.

Section 3. Acquisition of CE Hours. (1) CE hours applicable to
the renewal of a license shall be directly related to the professional
growth and development of massage therapy practitioners. CE
hours may be earned by completing any of the [fellowing]
educational activities described in this subsection.[:]

(@) Courses Not Requiring Board Review and Approval.
Courses from the following sources shall be[deemed] relevant to
the practice of massage therapy and shall be approved if the
course is in or relates to massage therapy and does not violate any
of the prohibitions contained in this administrative regulation:

1. Courses and Learning Opportunities approved by the
NCBTMB;

2. Courses offered by the AMTA and its state affiliates;

3. Courses approved by the NCCAOM,;

4. Courses offered by the AOBTA and its state affiliates;

5. Courses offered by the ABMP;

6. Kentucky board approved massage therapy programs of
instruction or massage therapy programs duly licensed to operate
in other states; or[and]

7. Relevant academic courses completed in a degree-granting
college or university accredited by an agency that is approved by
the Council on Higher Education Accreditation (CHEA).

(b)[¢2)] Programs Requiring Board Review and Approval. All
other programs, including self-paced learning[heome—study]
courses and in-service training provided by organizations,
educational institutions, or other service providers not listed in
paragraph (a) of this subsection [(1){a)—efthis—section], and
programs or academic courses presented by the licensee shall
require approval by the board.

(2)[(3)] Presenters of relevant programs or academic courses
may earn double continuing education credit for the length of
presentation time, not to exceed twelve (12) hours per renewal
cycle.

(3)[{4)] Credit shall not be issued for repeated instruction of the
same course.

(A[5)] A licensee shall not receive credit for completing the
same CE course within the two (2) year renewal period.

Section 4. Documentation of CE Hours. (1) A licensee shall
furnish the following information regarding completion of the
appropriate number of CE hours for the current renewal period:

(a) Name of course, date, and the author or instructor;

(b) Name of providing organization and the location of the
course;

(c) The number of hours attended,;

(d) Provider number;

(e) Provider name and telephone number for board verification;

(f) Official transcripts with a raised seal showing academic
credits and grades awarded if courses are received from a
university, college, or vocational technical adult education facility;
and

(g) Documentation of completion, if requested by the board.

(2) A licensee who supplies false information to the board in
order to comply with the CE requirements of this administrative
regulation shall be subject to disciplinary action that may include
suspension or revocation of license.

Section 5. Procedures for Preapproval of Continuing Education
Courses. (1) An entity seeking to obtain approval of a continuing
education course prior to its offering shall complete a Continuing
Education Program Application and submit it to the board at least
sixty (60) days in advance of the commencement of the course,
stating the:

(a) Type of learning activity;
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(b) Subject matter;

(c) Names and qualifications of the instructors;

(d) Number of continuing education hours offered; and

(e) Statement of how the CE course relates to massage
therapy.

(2) A CE activity shall be preapproved if the activity being
presented:

(a) Is an organized course of learning;

(b) Pertains to subject matters that integrally relate to the
practice of massage therapy;

(c) Contributes to the professional competency of the licensee;
and

(d) Is conducted by an individual with approved educational
training or experience.

(3) The board shall review preapproval requests meeting the
board's deadline at the board meeting immediately following the
submittal and receipt of all required materials. An_entity shall
submit a preapproval request, and all required materials shall
be received by the board at least one (1) business day before
the board meeting. The board may defer a preapproval request
to the next board meeting if the request did not meet the
deadline established in this subsection.

Section 6. Responsibilities and Reporting Requirements of
Licensees. A licensee shall:

(1) ldentify the licenseebs
take the initiative in seeking continuing professional education
activities to meet these needs, and seek ways to integrate new
knowledge, skills, and attitudes;

(2) Select approved activities by which to earn CE hours;

(3) Maintain records of CE hours, for a period of two (2) years
from the date of renewal; and

(4) Document attendance and participation in a CE activity by
providing official transcripts, copies of certificates, or verification of
completion, if requested.

Section 7. Carry-over of CE Hours. (1) A maximum of twelve
(12) CE hours may be carried over into the next renewal period.

(2) A licensee shall maintain records related to carry-over
continuing education hours and submit those continuing education
hours to the board if the licensee elects to utilize those hours for
the fulfillment of the continuing education requirement for the
current renewal period.

(3) A continuing education course shall only be used for the
fulfilment of the continuing education requirement for a single
renewal period and shall not be subdivided for utilization in multiple
renewal periods.

Section 8. Appeal Procedure If Approval for CE Hours is
Denied. [(3)] If an application for approval of CE hours is
disapproved, the licensee may request reconsideration by the
board. The request shall be in writing and shall be received by the
board within thirty (30) days
denying approval of the CE hours.

Section 9. Audit of CE Activities. The board may audit the

own REbBATES TOWKR®IN9.38lducati on

document ati on of a |licenseebs CE

period. If notified by the board, the licensee shall respond to the
audit within thirty (30) days of the date of the request.

Section 10. Waiver or Extension of Continuing Education. (1)
The board shall, in individual cases involving medical disability,
illness, undue hardship, active military service, or other similar
extenuating circumstance that precludes[preclude] the
individual's completion of the requirements, waive CE requirements
or grant an extension of time within which to fulfill the requirements
if the board receives:

(a) A written request for waiver or extension of time; and

(b)1. Verifying documentation signed by a licensed physician
or proper military personnel, if applicable; or

2.[{e)] Documentation to support the waiver.

(2) A waiver of the minimum CE requirements or an extension
of time within which to fulfill the CE requirements may be granted
by the board for a period not to exceed one (1) calendar year. If the
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circumstance extends beyond the period of the waiver or
extension, the licensee shall reapply for the waiver or extension.

Section 11. Incorporation by Reference. (1) "Continuing
Education Program Application”, August[February] 2014[October
2005], is incorporated by reference.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Division of Occupations
and Professions, 911 Leawood Drive, Frankfort, Kentucky 40602,
(502) 564-3296, Monday through Friday, 8 a.m. to 4:30 p.m.

THOMAS HANSEN, Board Chair

APPROVED BY AGENCY: January 27, 2014

FILED WITH LRC: February 13, 2014 at 3 p.m.

CONTACT PERSON: Carolyn Benedict, Board Administrator,
Board of Licensure for Massage Therapy, P.O. Box 1360,
Frankfort, Kentucky 40602, phone 502-564-3296.

GENERAL GOVERNMENT CABINET
Kentucky Board of Licensed Diabetes Educators
(As Amended at ARRS, August 7, 2014)

201 KAR 45:110. Supervision and work experience.

needs,

STATUTORY AUTHORITY: KRS 309.331(1), 309.334(2)(a)

NECESSITY, FUNCTION AND CONFORMITY: KRS
309.331(1) requires the board to promulgate administrative
regulations for the administration and enforcement of KRS 309.325
to 309.339. KRS 309.334(2)(a) requires the board to promulgate
administrative regulations to establish the duties of the
apprentice diabetes educator supervisor. This administrative
regulation establishes the amount of work experience required for
licensure and the qualifications to be a supervisor.

Section 1. Accumulation of Work Experience. An apprentice
diabetes educator shall accumulate at least 750 hours of
supervised work experience within five (5) years from the date of
application for licensure, of which 250 hours shall have been
obtained within the last twelve (12) months preceding licensure
application.

Section 2. Supervision. (1)(a) The apprentice diabetes
educator shall;

1. Interact with the supervisor no less than two (2) hours per
month in any month in which the apprentice accumulates work
experience to discuss the
clients; and

2. Review the apprentice
diabetes self-management education.

(b) The apprentice diabetes educator shall interact with the

a f t seipervizoh eo lebs then tad (2)t Hoars duarterty dwbile beirgc i si on

physically present in the same room.

(2) The hours of work experience and verification by the
apprentice diabetes educator and supervisor shall be documented
renewal

(3) A supervisor shall not serve as a supervisor for more than
four (4) apprentice diabetes educators at a time.

(4) The supervision process shall focus on:

(@) Identifying strengths, developmental needs, and
providing[previde] direct feedback to foster the professional
development of the apprentice diabetes educator;

(b) Identifying and providing[apprepriate] resources to
facilitate learning and professional growth;

(c) Developing awareness of professional and ethical
responsibilities in the practice of diabetes education; and

(d) Ensuring the safe and effective delivery of diabetes
education services and fostering the professional competence and
development of the apprentice diabetes educator.

Section 3. Documentation Requirements. The documentation
required by the Supervised Work Experience Report, Form DE-05
shall be maintained for a period of five (5) years and provided to

apprentice

di abetes

(

e
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the board at the request of the board.

Section 4. Incorporation by Reference. (1) The following
material is incorporated by reference:
(@ "Application for Licensure", Form

08/2014[06/2014](¢66/2013)]; and
(b) "Supervised Work Experience Report", Form DE-05,

06/2014[(06/2013)].

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Kentucky Board of
Licensed Diabetes Educators, 911 Leawood Drive, Frankfort,
Kentucky 40601, Monday through Friday, 8 am. to 5 p.m.

DE-01,

KIM DECOSTE, Chairperson

APPROVED BY AGENCY: June 12, 2014

FILED WITH LRC: June 12, 2014 at 2 p.m.

CONTACT PERSON: Matt James, Board Counsel, Asst.
Attorney General, Office of the Attorney General, 700 Capitol
Avenue, Suite 118, Frankfort, Kentucky 40601, phone (502) 696-
5300, fax (502) 564-9380.

GENERAL GOVERNMENT CABINET
Kentucky Board of Licensed Diabetes Educators
(As Amended at ARRS, August 7, 2014)

201 KAR 45:120 Renewal, reinstatement, and inactive
status.

RELATES TO: KRS 309.331, 309.334, 309.335

STATUTORY AUTHORITY: KRS 309.331(1), 309.335

NECESSITY, FUNCTION, AND CONFORMITY: KRS 309.331
requires the board to promulgate administrative regulations
establishing procedures for annual renewal and reinstatement of
licenses. This administrative regulation establishes procedures for
annual renewal and reinstatement of licenses.

Section 1. Regular License Renewal. (1) A licensed diabetes
educator or master licensed diabetes educator shall submit [the
following]to the board by November 1 of each year:

(a) A completed Renewal Application, Form DE-02;

(b) Proof of the required continuing education as set forth in
201 KAR 45:130; and

(c) The renewal fee as established in 201 KAR
45:100[45:210].

(2) If a license is not renewed by January 30 of the new
licensure year, it shall automatically expire.

Section 2. Reinstatement. (1) An expired license shall be
reinstated upon the licensee:

(@) Paying the required fees established in 201 KAR
45:100[45:330]; and

(b) Submitting proof of completion of an amount of continuing
education courses equivalent to the continuing education
requirements as established in 201 KAR 45:130 for each year
since the last date the license was active.

(2) An expired license may be reinstated within five (5) years of
the date of expiration.

Section 3. Inactive Status. (1) A licensee may place his or her
license in inactive status by submitting written notice to the board
prior to November 1.

(2)(@) An individual with an inactive license shall not be
permitted to practice diabetes education while the license is
inactive.

(b) A licensee may remain in inactive status for a maximum of
five (5) years.

(3)(a) During the period of inactive status, the licensee shall
not be required to meet the annual continuing education
requirements as established in 201 KAR 45:130.

(Upon the licenseebs request
licensee shall provide proof of completion of an amount of
continuing education courses equivalent to the continuing
education requirements as established in 201 KAR 45:130 for each

year the license was inactive.

(4)(@) An individual shall submit in writing a request to the
board to be placed back in active status.

(b) The request shall be submitted at least one (1) week in
advance of the boardds regularly

Section 4. Regular Permit Renewal. (1) An apprentice diabetes
educator shall submit to the board by November 1 of each year:

(a) A completed Apprentice Renewal Application, Form DE-
04[BE-62];

(b) Proof of the required continuing education established in
201 KAR 45:130; and

(c) The renewal fee established in 201 KAR 45:100.

(2)(@) If a permit is not renewed by January 30 of the new
licensure year, it shall automatically expire, and the apprentice
diabetes educator shall reapply for a permit as established in KRS
309.334.

(b) Work experience accumulated shall not carry over between
permits.

Section 5. Incorporation by Reference. (1) The following
material is incorporated by reference:

(a) "Renewal Application”, Form DE-02, 06/2013; and

(b) “"Apprentice Renewal Application", Form DE-04,
08/2014[96/2014][-is-incorperated-by reference].

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Kentucky Board of
Licensed Diabetes Educators, 911 Leawood Drive, Frankfort,
Kentucky 40601, Monday through Friday, 8 a.m. to 5 p.m.

KIM DECOSTE, Chairperson

APPROVED BY AGENCY: June 12, 2014

FILED WITH LRC: June 12, 2014 at 2 p.m.

CONTACT PERSON: Matt James, Board Counsel, Asst.
Attorney General, Office of the Attorney General, 700 Capitol
Avenue, Suite 118, Frankfort, Kentucky 40601, phone (502) 696-
5300, fax (502) 564-9380.

GENERAL GOVERNMENT CABINET
Kentucky Board of Licensed Diabetes Educators
(As Amended at ARRS, August 7, 2014)

201 KAR 45:170. Application procedures.
RELATES TO: KRS 309.331, 309.334, 309.335, 309.336

STATUTORY AUTHORITY: KRS 309.331(1), 309.334(2)(c),
309.335, 309.336(2)(b)[—Chapter—310,-311 314315319, 310A;
320327335

NECESSITY, FUNCTION, AND CONFORMITY: KRS
309.331(1) requires the board to promulgate administrative
regulations for the administration and enforcement of KRS 309.325
to 309.339. KRS 309.335(1) requires an applicant for licensure
as a licensed diabetes educator to file an application as
provided by the board and to show successful completion of a
course or program as determined by the board. KRS
309.334(2)(c) requires the board to establish additional
requirements to apply for an_apprentice[licensure—as—amaster
licensed] diabetes educator permit, and KRS 309.336(2)(b)
requires the board to establish additional requirements to apply for
licensure as a master licensed[an—apprentice] diabetes
educator[permit]. This administrative regulation establishes
application procedures for licensed diabetes educators, master
licensed diabetes educators, and apprentice diabetes educators.

Section 1. Licensed Diabetes Educator Application
Procedures. An applicant for licensure as a licensed diabetes
educator shall submit to the board:

(1) A completed Application for Licensure, Form DE-01,
incorporated by reference in 201 KAR 45:110;

o r (2)l Bvideace $ouhe éoand srowirlg i swceessfulocampletiprho
one (1) of the following:

(a) A board-approved course as specified in 201 KAR 45:180;

(b) The credentialing program of the American Association of
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Diabetes Educators or the National Certification Board for Diabetes
Educators; or

(c) An equivalent credentialing program pursuant to KRS
309.335(1); and

(3) Payment of the licensure fee as established in 201 KAR
45:100.

Section 2. Master Licensed Diabetes Educator Application
Procedures. An applicant for licensure as a master licensed
diabetes educator shall submit to the board:

(1) A completed Application for Licensure, Form DE-01;

(2) Proof of completion of the credentialing program of the
American Association of Diabetes Educators or the National
Certification Board for Diabetes Educators in Board Certified
Advanced Diabetes Management or as a Certified Diabetes
Educator; and

(3) Payment of the licensure fee as established in 201 KAR
45:100.

Section 3. Apprentice Diabetes Educator Application
Procedures. An applicant for an apprentice diabetes educator
permit shall submit to the board:

(1) A completed Application for Apprentice Diabetes Educator
Permit, Form DE-03;

(2) Payment of the licensure fee as established in 201 KAR
45:100; and

(3) Proof of an active license or certification in good standing
as at least one (1) of the following:

(@) American College of Sports Medicine Certified Clinical
Exercise Specialist or Registered Clinical Exercise Physiologist;

(b)1. Certified social worker or licensed clinical social worker
pursuant to KRS Chapter 335; and

2. The applicant shall also have at least two (2) years of
experience in a health profession;

(c) Dietitian pursuant to KRS Chapter 310;

(d) Health educator holding active certification as a master
certified health education specialist with the National Commission
on Health Education Credentialing;

(e) Nutritionist pursuant to KRS Chapter 310[341];

(f) Occupational therapist pursuant to KRS Chapter 319A;

(g) Optometrist pursuant to KRS Chapter 320;

(h) Osteopath pursuant to KRS Chapter 311;

(i) Pharmacist pursuant to KRS Chapter 315;

() Physical therapist pursuant to KRS Chapter 327,

(k) Physician pursuant to KRS Chapter 311,

() Physician assistant pursuant to KRS Chapter 311;

(m) Podiatrist pursuant to KRS Chapter 311;

(n) Psychologist pursuant to KRS Chapter 319;

(o) Registered nurse pursuant to KRS Chapter 314; or

(p) A license or certification from a state or the District of
Columbia equivalent to one (1) of the licenses or certifications
listed in this subsection.

(4) The board shall not consider an applicant for an apprentice
diabetes educator permit who does not hold an active license or
certification as listed in subsection (3) of this section.

(5 An applicant for an apprentice diabetes educator
permit shall include the Supervised Work Experience Report,
Form DE-05, incorporated by reference in 201 KAR 45:110.

Section 4. Incorporation by Reference. (1)[The—foHowing

{b)] "Application for Apprentice Diabetes Educator Permit",
Form DE-03, 08/2014, is incorporated by reference[06/2014].

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Kentucky Board of
Licensed Diabetes Educators, 911 Leawood Drive, Frankfort,
Kentucky 40601, Monday through Friday, 8 a.m. to 5 p.m.

KIM DECOSTE, Chairperson

APPROVED BY AGENCY: June 12, 2014

FILED WITH LRC: June 12, 2014 at 2 p.m.

CONTACT PERSON: Matt James, Board Counsel, Asst.
Attorney General, Office of the Attorney General, 700 Capitol
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Avenue, Suite 118, Frankfort, Kentucky 40601, phone (502) 696-
5300, fax (502) 564-9380.

GENERAL GOVERNMENT CABINET
Kentucky Board of Licensed Diabetes Educators
(As Amended at ARRS, August 7, 2014)

201 KAR 45:180. Diabetes Education Courses.

RELATES TO: KRS 309.331

STATUTORY AUTHORITY: KRS 309.331(1), 309.335

NECESSITY, FUNCTION, AND CONFORMITY: KRS
309.331(1) requires the board to promulgate administrative
regulations for the administration and enforcement of KRS 309.325
to 309.339. KRS 309.335(1)(b)1. requires the board to promulgate
administrative regulations specifying requirements for the board-
approved course in diabetes education. This administrative
regulation establishes the requirements and procedures for the
board-approved course in diabetes education.

Section 1. The American Association of Diabetes Educators
Core Concepts Course shall constitute a board-approved course in
diabetes education.

Section 2. A person may petition the board to approve another
course in diabetes education that is substantially equivalent to the
American Association of Diabetes Educators Core Concepts
Course by submitting to the board a completed Application for
KBLDE Board Approved Course, Form DE-07. The application
form shall be accompanied by:

(1) A thorough course description;

(2) A statement of the learning objectives;

(3) A statement of the target audience;

(4) The content focus of the course;

(5) A detailed agenda for the activity;

(6) The number of contact hours reguested;

(7) The qualifications required for presenters; and

(8) A sample of the certificate of completion awarded to
successful attendees.

Section 3. Incorporation by Reference.

(1) "Application for KBLDE Board Approved Course",
Form DE-07, 08/2014 is incorporated by reference.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Kentucky Board of
Licensed Diabetes Educators, 911 L eawood Drive, Frankfort,
Kentucky 40601, Monday through Friday, 8 a.m. to 5 p.m.

KIM DECOSTE, Chairperson

APPROVED BY AGENCY: June 12, 2014

FILED WITH LRC: June 12, 2014 at 2 p.m.

CONTACT PERSON: Matt James, Board Counsel, Asst.
Attorney General, Office of the Attorney General, 700 Capitol
Avenue, Suite 118, Frankfort, Kentucky 40601, phone (502) 696-
5300, fax (502) 564-9380.

JUSTICE AND PUBLIC SAFETY CABINET
Department of Criminal Justice Training
(As Amended at ARRS, August 7, 2014)

503 KAR 3:005. Definitions for 503 KAR Chapter 3.

RELATES TO: KRS 15A.070

STATUTORY AUTHORITY: KRS 15A.070(1), (5)[Chapter
13A-15A-160]

NECESSITY, FUNCTION, AND CONFORMITY: KRS
15A.070(1) requires[15A-070—autheorizes] the Department of
Criminal Justice Training to establish, supervise and coordinate
training programs and schools for law enforcement personnel.
KRS 15A.070(5) authorizes the commissioner of the
Department of Criminal Justice Training to promulgate
administrative _regulations. This administrative regulation
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establishes[provides] definitions for[ef-certain-terms—used—in]
503 KAR Chapter 3[-which-pertain-to-such-training].

Section 1. Definitions.[As—used—in—this—administrative

(1) "Branch manager" means the manager of a branch in the
training division of the Department of Criminal Justice Training or
his designee.

(2) "Class coordinator" means the department staff member
responsible for the day-to-day supervision of a class of
recruits[basie-trainees] or his designee.

(3) "Commissioner® means the Commissioner of
Department of Criminal Justice Training or his designee.

(4) "Department" means the Department of Criminal Justice
Training.

(5) "Director" means the director of the training division of the
department or his designee.

(6)"In-s er vi c ed®atmiaiagncourse that is available to
a certified officer who has previously completed a KLEC
approved basic training academy.

(7) "Instructor" means the department staff member or other
person in charge of a particular training activity for a class of
trainees or basic recruits.

(B)[€A] "Legal officer" means the general counsel of the
department or his designee.

(9)[£8)] "Recruit" means a person attending the basic training
course conducted by the basic training section of the department.

(10)[¢9)] "Section supervisor' means the supervisor of the
basic training section of the department or his designee.

(11) "Submit" means mail, transmit by facsimile, or
transmit via electronic means and is completed upon receipt
by the person to whom it was directed.

the

(12)[(20)] "Trainee" means a person attending a training
course (other than the law enforcement basic training course)
conducted by a training section of the department.[{H)—"4n-

Records Check Required. (1) A recruit shall:

(@) Provide the uniforms required in Section 6(8) of this
administrative regulation; and

(b) Present a valid motor vehicle operator's license to
participate in the basic training course.

(2) The recruitds empl bom I6fa
letter] to the department stating that:

(@) A criminal history check, in accordance with 503 KAR
1:140, Section 4(1)(f) and (2), has been conducted within ninety
(90) days before the recruit attends law enforcement basic training;
and

(b) The recruit is not prohibited by state or federal law from:

1. Possessing a firearm; or

2. Accessing the Criminal Justice Information System (CJIS) or
any other restricted records database.

(3) If the recruit has been in precertified status, pursuant to
KRS 15.386(1), for less than ninety (90) days before arriving for
law enforcement basic training, an additional criminal records
check shall not be required of the employing agency.

Section 2. Removing a Recruit from the Course. (1)
Unqualified recruit. If a recruit is not qualified to participate in the
basic training course under subsection (3) of this section, he
shall:

(a) Be removed from basic training by the:

1. Commissioner,

2. Director;

3. Branch manager; or

4. Section supervisor; and

(b) Receive no credit for the part of the course he has
completed.

(2) If a recruit is removed from training, pursuant to subsection
(1) of this section, within thirty (30) days of the removal, he may
request in writing an administrative hearing, which shall comply
with KRS Chapter 13B.

(3) A recruit shall be considered unqualified if he:

(@) Or his law enforcement agency files an incomplete or
fraudulent application to attend basic training, or otherwise fails to
comply with admissions requirements in KRS 15.382 and 503

KAR Chapter 3, including Form 151[the—eriminal-historyletter]

JOHN W. BIZZACK, Ph.D., Commissioner

APPROVED BY AGENCY: June 10, 2014

FILED WITH LRC: June 10, 2014 at 11 a.m.

CONTACT PERSON: Dana M. Todd, Assistant General
Counsel, Justice and Public Safety Cabinet, Office of Legal
Services, Department of Criminal Justice Training, Funderburk
Building, 521 Lancaster Avenue, Richmond, Kentucky 40475-3102,
phone (859) 622-3073, fax (859) 622-5027.

JUSTICE AND PUBLIC SAFETY CABINET
Department of Criminal Justice Training
(As Amended at ARRS, August 7, 2014)

503 KAR 3:010. Basic law enforcement training course
recruit conduct requirements; procedures and penalties.

RELATES TO: KRS 15A.070(1)

STATUTORY AUTHORITY: KRS 15A.070(5)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
15A.070(1) requires the Department of Criminal Justice Training to
establish, supervise, and coordinate training programs and schools
for law enforcement personnel. KRS 15A.070(5) authorizes the
commissioner of the Department of Criminal Justice Training to
promulgate administrative regulations. This administrative
regulation establishes conduct requirements of recruits attending
basic law enforcement training courses conducted by the
Department of Criminal Justice Training, procedures for
disciplinary action, and penalties for violations of conduct
requirements.

Section 1. Uniforms, Operator's License, and Criminal History

450

required in Section 1(2) of this administrative regulation;

(b) Is not presently employed as a law enforcement officer and
has not received special permission to attend;

(c) Arrives at the beginning of basic training physically unable
to participate because of:

1. Physical injury;

2. Being under the influence of alcohol or drugs (prescription or
illegal); or

3. Failure of the physical training entry requirements as found
in 503 KAR 1:110 if the recruit is required to complete basic
training in order to fulfill the peace officer certification provisions as
found in KRS 15.380 to 15.404;

(d) Has had prior disciplinary action while at DOCJT which
would prevent participation (expelled or suspended from training),
or has a pending disciplinary action which was initiated during a
previous DOCJT training course; or

(e) Is unprepared to participate in training due to his arrival
without the required equipment, license, uniform, or preparation;

(4) Agencyb6s request: The
from basic training upon the
request from the recruit 6she te@uit

shall receive no credit for the part of the course he has completed.

Section 3. Gifts. Gifts from recruits to department staff
members shall conform to the Executive Branch Code of Ethics
(KRS Chapter 11A[11A.040]).

Section 4. Penalties for Misconduct. (1) The[foHowing]
penalties established in this section s hal | apply
failure to meet conduct or Honor Code requirements of the
department. The penalties are listed in order of decreasing
severity.

(a) Expulsion. The recruit is dismissed from the course, and all
privleges are terminated. The recruit shall not reapply for

agency

depart me

depart
enf or



VOLUME 41, NUMBER 317 SEPTEMBER 1, 2014

admission to the department's basic training course for two (2)
years from the date of expulsion.

(b) Suspension. The recruit is suspended from training for a
specified period of time, not to exceed one (1) year; all privileges
are rescinded during the suspension period.

(c) Probation. The recruit is placed on probation for a specified
period of time, not to exceed the final date of the basic training
course in which he is currently enrolled. A loss of privileges may be
imposed during the period of probation. A violation of any conduct
or Honor Code requirement during the period of probation shall
result in an extension of the period of probation, additional loss of
privileges, suspension, or expulsion.

(d) Loss of privileges. The recruit's privileges as specified in
the imposed penalty are rescinded for a stated period of time. The
recruit's participation in training activities is not affected.

(e) Written reprimand. The recruit is reprimanded in writing for
violating a conduct or Honor Code requirement.

(f) Verbal warning. The recruit is warned verbally that he has
violated a conduct or Honor Code requirement.

(2) Second and subsequent violations.

(a) If a recruit has received a penalty for violating a conduct or
Honor Code requirement, upon a second violation of any conduct
or Honor Code requirement the next higher penalty shall be added
to the list of penalties in Sections 6 and 7 of this administrative
regulation which may be imposed for the second violation.

(b) If a recruit has previously received two (2) penalties for
violating two (2) conduct or Honor Code requirements, upon a third
or subsequent violation of any conduct or Honor Code requirement
the next two (2) higher penalties in Sections 6 and 7 of this
administrative regulation shall be added to the list of penalties
which may be imposed for the third or subsequent violation.

(3) Giving notice of disciplinary action to recruit. The
department shall give written notice to a recruit of any penalty
imposed upon him.

(4) Penalty records.

(a) The department shall keep a written record of any penalty
imposed on a recruit.

(b) A copy of any penalty imposed on a recruit shall be placed
in his basic training file.

(c) Only the department, i ncl uding the
redacted records for accreditation purposes, the recruit, and the

recruitdéds agency head shall have
recruitdés basic traininigreduiretd by
law.

Section 5. Termination of Dangerous or Disruptive Situation. If
the conduct or condition of a recruit constitutes an immediate
danger or an immediate threat of danger to self or others, or is
disruptive of, or is an immediate threat to be disruptive of a
department activity, a department staff member may take all
reasonable steps necessary to terminate the situation.

Section 6. Conduct Requirements. A recruit attending the basic
training course shall meet the[fellowing] conduct requirements
established in this section.[:] (1) General conduct, chain of
command. All communications shall follow chain of command of
the department. Exceptions are the unavailability of a supervisor,
ortherecrui tds compl aint
warning or written reprimand.

(2) General conduct, insubordination. A recruit shall:

(@) Obey a lawful order from a department staff member.
Penalty: verbal warning, written reprimand, loss of privileges,
probation,[ef] suspension, or expulsion.

(b) Refrain from vulgarity, rudeness, violent, threatening, or
offensive confrontation, or other disrespectful conduct directed
toward a department staff member, recruit or other department
trainee or guest. Penalty: verbal warning, written reprimand,
probation,[ef] suspension, or expulsion.

(3) General conduct, grooming. The recruit shall be clean
shaven with sideburns no longer than the bottom of the ear lobe. A
mustache is permitted if the recruit has the mustache upon arrival
and keeps it neatly timmed. A beard shall not be permitted unless
the recruit receives permission from the department based upon a
written request from the recruit's agency and good cause shown. A

a ¢ ¢ @)Lenfiscation.t h e

recruit's hair shall be clean and neat and shall not be over the
collar. Penalty: verbal warning or written reprimand.

(4) General conduct, alcoholic beverages
intoxicants.

(@) Regardless of amount, a recruit shall not possess,
consume nor be under the influence of alcoholic beverages,
controlled substances, or other intoxicating substances not
therapeutically prescribed by a physician or a qualified medical
professional while attending a basic training course which shall
include all dates of training and periods when residing in the
dormitory, including the weekend if the recruit is granted
permission to stay beyond the normal Friday evening checkout.
"Attending a basic training course" shall not include the weekend
period during which recruits check out of the dormitory and return
to their homes. A recruit shall not report to the dormitory having
consumed alcoholic beverages, controlled substances, or other
intoxicating substances. A recruit shall submit to testing as
requested by the department to determine the presence of
alcoholic beverages, or controlled or other intoxicating substances
at the department's expense. Testing shall not be required to
impose a penalty under this subsection, but may be requested if a
department or dormitory staff member, instructor, section
supervisor, branch manager, director or commissioner has a
reasonable suspicion that the recruit has violated the provisions of
this section. Testing may be randomly requested of all members of
a basic training class or all dormitory residents. If a test is
requested, a recruit shall be considered to have consumed
alcoholic beverages if his or her blood alcohol concentration is 0.01
percent or greater. Penalty: written reprimand, loss of privileges,
probation, suspension or expulsion.

(b) If a recruit has taken a controlled substance as prescribed
by a physician or a qualified medical professional or has taken any
other medication, whether prescribed or not, he shall not
participate in any training activity if he is under the influence
thereof to the extent that the recruit may be impaired or may
endanger himself or other persons or property. A recruit shall
advise the class coordinator or the section supervisor in writing of
the use of a controlled substance or medication whether or not it
has been prescribed by a physician or a qualified medical

and other

d e p a r professiortald Penalty: verbal warning, written reprimand, probation,

or suspension.

penalty records i

unl e &.df a Harnotend staff meanbec, depatment instructor, section

r e g arvdrbah g
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supervisor, or branch manager observes an unlawfully
possessed[untawiully-pessessed] intoxicating substance, he shall
immediately confiscate it.

2. Confiscated items shall be stored in a safe and secure
facility of the department pending appropriate disposition.

(5) General conduct, weapons and other dangerous devices.

(a) A recruit shall not possess deadly weapons (as defined in
KRS 500.080), ammunition, destructive devices or booby trap
devices (as defined in KRS 237.030), hazardous substances (as
defined in KRS 224.1-400[224-61-400]), knives other than an
ordinary pocket knife, fireworks, or instruments used by law
enforcement for control purposes including batons, stun guns,
Mace, and pepper spray, on property used by the department
except under circumstances specifically authorized by the

adepartmpné Penalty: overbal wRraimga written reprimand, loss of
privileges, probation, suspension, or expulsion.

(b) Weapons specifically designated by the department to be
used for training purposes shall be stored in a vault provided by the
department at all times when they are not being used directly in
training activities and may be removed only for scheduled training,
servicing, cleaning, or repair. Servicing, cleaning, and repairs of
weapons (other than repairs which may require the expertise of a
qualified gunsmith) shall be carried out only as authorized by the
section supervisor and only in the presence of a certified firearms
instructor. Penalty: verbal warning, written reprimand, loss of
privileges, or probation.

(c) Confiscation.

1. If a dormitory staff member, department instructor, section
supervisor, branch manager, director or commissioner observes an

unlawfully possessed[untawfully-possessed] weapon or other

dangerous device he shall immediately confiscate it.
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2. Confiscated items shall be stored in a safe and secure
facility of the department pending appropriate disposition.

(6) General conduct, department property.

(a) A recruit shall not recklessly, negligently, or intentionally
damage, destroy, fail to return, or be wasteful of property of the
department or any other facility used by the department. Penalty:
verbal warning, written reprimand, loss of privileges, probation,
suspension or expulsion.

(b) A recruit shall not have successfully completed basic
training, and shall not be allowed to graduate until he has returned
all issued items or made satisfactory arrangements to pay for
unreturned or damaged items.

(7) General conduct, conduct unbecoming a recruit. A recruit
shall not:

(a) Engage in criminal activity, including acts which would
constitute a felony, misdemeanor or violation, while enrolled in a
basic training class. Depending on the nature of the conduct, the
recruit shall be penalized by a verbal warning, written reprimand,
loss of privileges, probation, suspension or expulsion. Additionally,
the appropriate prosecutorial authority shall be notified of the
activity if it constitutes a felony or class A misdemeanor, and may
be notified of other activity if appropriate.

(b) Engage in conduct which creates a danger or risk of danger
to the recruit or another, possess obscene matter as defined in
KRS 531.010, engage in conduct which is unreasonably annoying,
engage in fighting or in violent, tumultuous or threatening conduct,
or engage in sexual harassment or conduct which is patently
offensive. Penalty: verbal warning, written reprimand, loss of
privileges, probation, suspension or expulsion.

(c) Engage in conduct which violates an Eastern Kentucky
University policy or rule. The location of the policies and rules shall
be provided to each recruit at the beginning of basic training.
Penalty: verbal warning, written reprimand, loss of privileges, or
probation.

(8) Training activities, uniforms.

(a) A recruit shall acquire all necessary uniforms and wear
them as required by the department. Penalty: verbal warning,
written reprimand, loss of privileges, or probation.

(b) Navy blue utility uniforms shall be:

1. Clean, pressed and in good condition;

2. Appropriately sized to fit the recruit and not excessively
loose, baggy, or tight;

3. Worn over a clean white or department-issued tee-shirt,
visible at the neck; and

4. Worn with a wide black police-type belt, clean black police-
type footwear, black or navy blue socks, and when outdoors, a
department cap. Penalty: verbal warning or written reprimand.

(c) Jewelry.

1. The recruit may wear one (1) ring per hand. A wedding and
engagement ring worn together shall be considered one (1) ring.

2. Necklaces, earrings, bracelets, and other jewelry shall not
be worn unless authorized by the coordinator. Penalty: verbal
warning or written reprimand.

(d) A name tag, provided by the department, shall be worn on
the left shirt-pocket flap. Penalty: verbal warning or written
reprimand.

(e) Sleeves on winter shirts shall not be rolled up outside the
classroom. Penalty: verbal warning or written reprimand.

(f) The physical fitness uniform shall be provided by the recruit
and shall consist of solid dark blue athletic shorts, solid dark blue
sweat shirt and sweat pants, solid white athletic socks, and a pair
of athletic shoes. A department-issued tee shirt shall be worn
during physical training. Penalty: verbal warning or written
reprimand.

(g) Optional clothing may be worn during a training activity if
authorized by the class coordinator.

(9) Training activities, absences.

(a) A recruit is absent if he is not physically present in a class
or other required department activity for ten (10) minutes or more.
A recruit is tardy if he is not physically present at a class or other
required department activity for fewer than ten (10) minutes. A
recruit shall give advance notice of an absence if possible. Penalty
for an unexcused absence: verbal warning, written reprimand, loss
of privileges, probation, or suspension; penalty for an unexcused
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tardiness: verbal warning or written reprimand.

(b) All absences from basic training shall be approved by the
section supervisor or branch manager.

(c) If a recruit is absent, excused or unexcused, he shall make
up for the absence by completing an assignment provided by the
class coordinator and class administrative specialist. Failure to
make up the work shall be deemed a failure of that training area.

(10) Training activities, breaks. Recruits shall be allowed a ten
(10) minute break per hour of instruction if possible. Breaks shall
be taken only in areas designated by the department. Penalty:
verbal warning or written reprimand.

(11) Training activities, general conduct.

(a) A recruit shall be attentive during training activities. Penalty:
verbal warning or written reprimand.

(b) A recruit shall not possess any electronic devices during
scheduled training hours unless approval[written—permission] is
granted by the class coordinator. Electronic devices shall include
cellular telephones, mp3-type audio players, cameras, and
recording devices. Penalty: verbal warning or written reprimand.

(c) A recruit shall not use tobacco products during, or bring
food or drink into a training activity[unless—so—permitted—by-the
training-staff]. Penalty: verbal warning or written reprimand.

(d) A recruit shall not engage in conduct which creates or may
create a risk of injury to others during a training session. Penalty:
probation, suspension, or expulsion.

(e) A recruit shall complete assignments by the deadline
established by the instructor or coordinator. Penalty: verbal
warning or written reprimand.

(12) Training activities, dishonesty.

(a) A recruit shall not cheat or attempt to cheat on a test, or
alter or attempt to alter a test grade or other evaluation result. A
recruit shall not permit, assist or facilitate this conduct by another
recruit. Penalty: suspension or expulsion.

(b) A recruit shall not cheat or attempt to cheat on any other
assignment or activity, engage in any other conduct intended to
gain an undeserved evaluation, or falsify a document provided to
the department during basic training. A recruit shall not permit,
assist or facilitate this conduct by another recruit. Penalty: written
reprimand, loss of privileges, probation, suspension or expulsion.

(13) Residence hall.

(a) During the basic training course a recruit shall reside in the
residence hall designated by the department.

(b) A recruit shall return to his residence hall at curfew times
designated by the commissioner, Sunday through Thursday
evenings, and Friday or Saturday if a training session is scheduled
for the following day, and remain there until 5 a.m. the next
morning. Exceptions shall be approved by the class coordinator
and reported in writing through channels to the director. Penalty:
verbal warning, written reprimand, loss of privileges, probation.

(c) A recruit shall observe "lights out" thirty (30) minutes past
the designated curfew. This time may be temporarily moved up or
extended by the branch manager or designee based upon training
or testing activities the following day. Penalty: verbal warning or
written reprimand.

(d) Each recruit shall be responsible for cleaning his area.
Each morning, prior to leaving for class training, a recruit shall
ensure his room is clean and free of trash, with beds made and the
room ready for inspection. Penalty: verbal warning, written
reprimand, loss of privileges.

(e) The use of cooking appliances or space heaters is
prohibited. Penalty: verbal warning, written reprimand, loss of
privileges.

(f) All residence hall rooms, closets, and containers therein
may be inspected by department staff for purposes of safety,
sanitation and rule violations.

(9) A recruit residing at the residence hall shall not:

1. Have any person of the opposite sex in his room, or visit in
the room of a recruit of the opposite sex without the permission of
the class coordinator. Penalty: verbal warning, written reprimand,
loss of privileges, probation, or suspension.

2. Have a visitor in his room after 9 p.m. Penalty: verbal
warning or written reprimand, loss of privileges.

3. Keep pets, animals, or birds of any kind in his room. Penalty:
verbal warning, written reprimand, loss of privileges.
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4. Engage in dangerous, disruptive, immoral or obscene
behavior. Penalty: verbal warning, written reprimand, loss of
privileges, probation, suspension, or expulsion.

Section 7. Honor Code. (1) The recruit shall abide by the
provisions of the Honor Code which reads as follows:

We are a dynamic team of individuals who possess a wide
array of talent and strengths. In order for our team to grow and be
successful, we will respect the leadership of the agency and follow
directives to the best of our ability. We will make sacrifices for the
benefit of the team. We will practice humility and show a spirit of
compromise. As recruits of the Department of Criminal Justice
Training, Law Enforcement Basic Training class, we will not lie,
steal or cheat nor tolerate any among us who do.

We will keep our private lives honorable as an example to all.
We will be exemplary in obeying the laws of the commonwealth
and the administrative regulations of the Department of Criminal
Justice Training. Whatever we see or hear of a confidential nature
or confided to us in our official capacity shall be kept confidential
unless revelation is necessary in the performance of duty. We will
never allow personal feelings, prejudices, ill will or friendships to
influence our decisions.

We know that each of us is individually responsible for
standards of professional performance. Therefore, we will make
the utmost effort to improve our level of knowledge and
competence.

We recognize the badge of our office as a symbol of public
faith and accept it as a public trust to be held so long as we are
true to the ethics of the police service. We will constantly strive to
achieve these ideals, dedicating ourselves to our chosen
profession - law enforcement. Penalty: verbal warning, written
reprimand, loss of privileges, probation, suspension or expulsion.

(2) The coordinator shall designate a minimum of one (1)
Honor Code representative during the first week of basic training.
The Honor Code representative may be replaced:

(a) For nonperformance of duties, including conduct violations;
or

(b) If the coordinator determines that a rotating assignment as
Honor Code representative is in the best interest of the class.

(3) All recruits shall report Honor Code violations to the Honor
Code representative who shall report the offense to the class
coordinator. The representative shall recommend the penalty to be
imposed for the violation.

(4) All disciplinary procedures contained in this administrative
regulation shall apply to the Honor Code violation. The department
may pursue separately any additional offenses discovered during
the investigation of the Honor Code violation. The department may
charge a recruit with an Honor Code violation without a prior report
from the Honor Code representative. A penalty recommendation

for the violation shall be solicited from the Honor Code
representative.

Section 8.
I'n order to keep the agency

performance in basic training so that the agency may adequately
ass es s t he recruitos ability
department shall provide the following to the police chief, sheriff or
chiefadmini st rator of the recruitos

(1) Recruit performance report which shall be completed at
least three (3) times throughout the current KLEC-approved basic
training course[six—{6)—week—intervals] and shall include recruit
conduct, demonstrated leadership abilities, examination scores,
physical fitness scores and overall effort on performance, observed
social and interpersonal skills, and appearance;|[:]

(2) Immediate notice of specific nonperformance or lack of
progress;[-]

(3) Immediate notice of any off-campus activity which
negatively on the profession, including the following:

(a) Parking a marked police vehicle at a:

1. Bar;

2. Tavern;

3. Lounge;

4. Nightclub; or

5. Other establishment with the primary purpose of

reflects

serving

to

ag
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alcoholic beverages;

(b) Disorderly conduct;

(c) Speeding; or

(d) Other behavior that gives rise to a citizen's complaint;[-]

(4) Written notice of any conduct or Honor Code penalty
imposed upon the recruit;[-]

(5) Notice if a recruit has been charged with a violation of a
conduct or Honor Code requirement and has requested a
hearing;[-]

(6) Notice if a recruit has been removed from training pending
an initial appearance before the commissioner as defined in
Section 10 of this administrative regulation, or if a recruit has been
removed from training pending a disciplinary hearing as defined in
Section 14(3) of this administrative regulation;_and|:]

(7) | mmedi ate notice of
or physical or emotional health.

Section 9. Summary Discipline. Except for summary discipline,
a penalty shall not be imposed upon a recruit unless charges have
first been brought by the legal officer. (1) The[feHowing]
department staff members listed in this subsection may[kave
the-autherity-te] impose the specified penalties summarily without
meeting the requirements of the formal disciplinary procedures
provided by Sections 10 through 15 of this administrative
regulation. To have the authority to impose summary discipline, the
staff member shall have reasonable grounds to believe the recruit
has engaged in the misconduct.

(a) A department instructor may summarily impose a verbal
warning.

(b) The section supervisor, branch manager, director, or
commissioner may summarily impose a verbal warning, or written
reprimand.

(c) The branch manager, director, or commissioner may
summarily impose a verbal warning, written reprimand, or loss of
privileges consisting only of a change in curfew.

(2) Before imposing a penalty summarily, the staff member
shall give the recruit the opportunity to give an explanation.

(3) A summarily imposed penalty shall be reviewed by, and
may be rescinded or modified by, the immediate supervisor of the
staff member imposing the penalty. The reviewer shall provide the
recruit with the opportunity to give an explanation.

Section 10. Removal From Training Pending an |Initial
Appearance Before the Commissioner. (1) If a charge is filed
against a recruit, the commissioner or director may remove the
recruit from some or all training until the recruit's initial appearance
before the commissioner if he has reasonable grounds to believe
the alleged misconduct took place and:

(a) He has reasonable suspicion to believe the recruit would be
dangerous or disruptive if not removed; or

(b) The recruit has been charged with misconduct for which
suspension or expulsion is authorized, and the facts demonstrate

Depart ment orsui Resp oAngsdhaicsyspensionesexpulsion iR the appropriate penalty if[should]
adv i sthedecratis[bd] fownd guiky ofrthe cohddics violatioro g r e s s

(2) A recruit who has been removed from training pending an
initiad appearance before ghe commissionat shtlli be provided thee
initial appearance within three (3) training days of the removal.
ency:

Section 11. Complaint. Anyone having reasonable grounds to
believe that a recruit has violated any of the conduct or Honor
Code requirements identified in this administrative regulation may
file a complaint with the section supervisor. This complaint shall be
in writing setting forth the facts upon which the complaint is based.

Section 12. Investigation by Section Supervisor. (1) If the
section supervisor or his or her designee receives a complaint of or
witnesses apparent misconduct, he or she shall take statements
and otherwise investigate the matter.

(2) After investigating the matter, the section supervisor shall:

(a) Take no action if none is justified by the evidence;

(b) Impose appropriate summary discipline; or

(c) File, with the legal officer, a written request that charges be
brought against the recruit. The request for charges shall describe
the alleged misconduct and designate the specific conduct

concerns

and
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requirements violated. All pertinent evidence and documents
including the complaint, and statements of the recruit and
witnesses shall be forwarded to the legal officer.

Section 13. Review by Legal Officer; Placing Charges. (1) The
legal officer shall review the request for charges and the supporting
evidence and documents.

(2) The legal officer may make or cause further inquiry into the
matter for additional information.

(3) The legal officer shall:

(a) File charges against the recruit as he believes are justified
by the evidence; or

(b) Deny the request for charges if the evidence does not
support any charges. If the legal officer declines to file charges, he
shall provide the commissioner with a statement of his reasons for
not filing charges.

(4) The charging document shall:

(a) Be in writing;

(b) Particularly describe the alleged misconduct so as to
reasonably inform the recruit of the nature of the allegation;

(c) State the time, date, and place the recruit shall make an
initial appearance before the commissioner to answer the charges;

(d) Be signed by the legal officer; and

(e) Be served upon the recruit at least forty-eight (48) hours
before his initial appearance before the commissioner.

Section 14. Initial Appearance Before the Commissioner. (1)
The initial appearance before the commissioner shall be held no
more than five (5) training days after the charges have been
served on the recruit. If the recruit after receiving proper notice,
fails to appear, the commissioner may proceed in his absence and
the recruit shall be notified in writing of any action taken.

(2) At the initial appearance before the commissioner:

(a) The legal officer shall:

1. Read the charges to the recruit; and

2. Explain to the recruit:

a. The charges;

b. His right to a hearing in accordance with KRS Chapter 13B;
and

c. His right to be represented by legal counsel.

(b) The legal officer shall explain to the recruit the possible
answers to the charges: admit the charges are true, deny the
charges are true but waive a hearing, or deny the charges are true
and ask for a hearing.

(c) The commissioner shall advise the recruit of the penalty
which shall be imposed if the recruit admits the charges or waives
a hearing.

(d) The recruit shall be requested to answer the charges.

(e) If the recruit chooses to waive his rights and admits the
charges or denies the charges but waives a hearing:

1. He shall be permitted to make a statement of explanation;
and

2. The commissioner shall impose a penalty.

() If the recruit denies the charges and requests a hearing, the
commissioner shall set a date for the hearing. A notice of
administrative hearing as required by KRS 13B.050 shall be served
on the recruit within forty-eight (48) hours of the initial appearance
before the commissioner.

(g) If the recruit remains silent or refuses to answer the
charges, the commissioner may suspend the recruit from training
until the recruit answers the charges or the legal officer drops the
charges.

(3) The commissioner may remove the recruit from some or all
training until the hearing if:

(a) He has reasonable grounds to believe the recruit would be
dangerous or disruptive if not removed; or

(b) The recruit is charged with misconduct serious enough to
authorize expulsion as a possible penalty.

Section 15. Hearing. The hearing shall be conducted in
accordance with KRS Chapter 13B.

Section 16. Incorporation by Reference. (1) DOCJT Form 151,
"Applicant Confirmation", 05-08-14, is incorporated by reference.
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(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at Department of Criminal
Justice Training, Funderburk Building, Kit Carson Drive, Richmond,
Kentucky 40475-3102, Monday through Friday, 8:00 a.m. to 4:30

p.m.

JOHN W. BIZZACK, Ph.D., Commissioner

APPROVED BY AGENCY: June 10, 2014

FILED WITH LRC: June 10, 2014 at 11 a.m.

CONTACT PERSON: Dana M. Todd, Assistant General
Counsel, Justice and Public Safety Cabinet, Office of Legal
Services, Department of Criminal Justice Training, Funderburk
Building, 521 Lancaster Avenue, Richmond, Kentucky 40475-3102,
phone (859) 622-3073, fax (859) 622-5027.

JUSTICE AND PUBLIC SAFETY CABINET
Department of Criminal Justice Training
(As Amended at ARRS, August 7, 2014)

503 KAR 3:040. Telecommunications (Public Safety
Dispatch) Academy trainee requirements; misconduct;
penalties; discipline procedures.

RELATES TO: KRS 15.530-15.590

STATUTORY AUTHORITY: KRS[45.590;] 15A.070(1), (5)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
15A.070(1) requires the Department of Criminal Justice Training to
establish, supervise, and coordinate training programs and schools
for law enforcement personnel. KRS 15A.070(5) authorizes the
commissioner to promulgate administrative regulations. This
administrative regulation establishes conduct requirements of
trainees attending the telecommunications (public safety dispatch)
academy conducted by the Department of Criminal Justice
Training, procedures for disciplinary action, and penalties for
violations of conduct requirements.

Section 1. Uniforms and Criminal History Records Check
Required. (1) A trainee shall wear a uniform, approved by the
department, while participating in the academy.

(2) The required uniform shall consist of:

(a) Men:

1. Polo shirt with DOCJT logo, supplied by the department;

2. Solid black dress pants with belt loops. Cargo pants or low-
cut pants shall not be worn;

3. Black belt;

4. Black socks above the ankles. Footies shall not be worn;
and

5. Black, plain-toe, dress shoes. Athletic shoes shall not be
worn with the uniform;_or[-]

(b) Women:

1. Polo shirt with DOCJT logo, supplied by the department;

2. Solid black dress pants with belt loops or knee-length skirt.
Cargo pants or low-cut pants shall not be worn:

3. Black belt;

4. Black socks or hose above the ankles. Footies or anklets
shall not be worn; and

5. Black, plain, closed-toe, dress shoes. Athletic shoes shall
not be worn with the uniform.

(3) The following may be worn with the uniform:

(a) A dark blue or black jacket or sweater;

(b) A black undershirt or turtleneck; and

(c) The Department of Criminal Justice Training cap.

(4) The traineeds
letter] to the department stating that:

(@) A criminal history check, in accordance with 503 KAR
1:140, Section 4(1)(f) and (2), has been conducted within ninety
(90) days before the trainee attends the Academy; and

(b) The trainee is not prohibited by state or federal law from
accessing the Criminal Justice Information System (CJIS) or any
other restricted records database.

(5) If the criminal history check required by KRS 15.540(1)(c)
has been performed within ninety (90) days before the trainee
arrives for the Academy, an additional criminal records check shall

emp | &om b5Gfa agency
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not be required of the employing agency.

Section 2. Removing a Trainee from the Academy. (1)
Unqualified trainee. If a trainee does not meet the law enforcement
telecommunicator qualifications in KRS 15.540, he shall:

(a) Be removed from the academy by the:

1. Director;

2. Branch manager; or

3. Section supervisor; and

(b) Not receive credit for completed portions of academy
training.

(2) If a trainee is removed from the academy, pursuant to
subsection (1) of this section, within thirty (30) days of the removal,
he may request in writing an administrative hearing, which shall
comply with KRS Chapter 13B.

(3) Agency request. The department shall remove a trainee
from the academy upon written request of the trainee's law
enforcement agency. The trainee shall not receive credit for
completed portions of academy training.

Section 3. Gifts. A gift from trainees to department staff shall
conform with KRS Chapter 11A, the executive branch code of
ethics.

Section 4. Penalties for Misconduct. (1) The[feHowing]
penalties established in this section s hal | apply
failure to meet conduct or honor code requirements of the
department. The penalties are listed in order of decreasing
severity.

(a) Expulsion. The trainee is dismissed from the academy, and
all privileges are terminated.

(b) Suspension. The trainee is suspended from the academy
for a specified period of time; all privileges are rescinded during the
suspension period.

(c) Loss of privileges. The trainee's privileges as specified in
the imposed penalty are rescinded for a stated period of time. The
trainee's participation in academy activities is not affected.

(d) Written reprimand. The trainee is reprimanded in writing for
violating a conduct or honor code requirement.

(e) Verbal warning. The trainee is warned verbally that he has
violated a conduct or honor code requirement.

(2) Second and subsequent violations.

(a) If a trainee has received a penalty for violating a conduct or
honor code requirement, upon a second violation of any conduct or
honor code requirement the next higher penalty shall be added to
the list of penalties which may be imposed for the second violation.

(b) If a trainee has previously received two (2) penalties for
violating two (2) conduct or honor code requirements, upon a third
or subsequent violation of any conduct or honor code requirement
the next two (2) higher penalties shall be added to the list of
penalties which may be imposed for the third or subsequent
violation.

(3) Giving notice of disciplinary action to trainee and trainee's
agency. The department shall give written notice to a trainee of any
penalty imposed upon him. The trainee's agency shall be given
written notice of any penalty imposed upon the trainee.

(4) Penalty records.

(a) The department shall keep a written record of a penalty
imposed on a trainee by placing it in the trainee's file.

(b) Except if required by law, a trainee's training file shall not
be available for access except by:

1. The department, incl
records for accreditation purposes;

2. The trainee; or

3. The trainee's agency head.

uding the

Section 5. Termination of Dangerous or Disruptive Situation. If
the conduct or condition of a trainee constitutes an immediate
danger or an immediate threat of danger to self or others, or is
disruptive of, or is an immediate threat to be disruptive of a
department activity, a department staff member may take all
reasonable steps necessary to terminate the situation.

Section 6. Conduct Requirements. A trainee attending the
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academy shall meet the[fellowing] conduct
established in this section:
(1) General conduct - chain of command. All communications

shall follow chain of command of the department. Exceptions are

requirements

t he unavailability of a
regarding a supervisor. Penalty: verbal warning or written
reprimand.

(2) General conduct - insubordination. A trainee shall:

(a) Obey a lawful order from a department staff member.
Penalty: verbal warning, written reprimand, loss of privileges, or
suspension.

(b) Refrain from vulgarity, rudeness, confrontation, or other
disrespectful conduct directed toward a department staff member,
trainee, or other department trainee or guest. Penalty: verbal
warning, written reprimand, or suspension.

(3) General conduct - grooming.

(a) A male trainee:

1. Shall be clean shaven with sideburns no longer than the
bottom of the ear lobe;

2. May wear a mustache if he had it upon arrival and keeps it
neatly trimmed; and

3. Shall not wear a beard unless he receives permission from
the department, based upon:

a. A written request from the
b. A showing of good cause.
a(byaAnteeabsne denale, shalli r , mal e or

1. Not be unkempt; and

2. Be kept above the collar.

(c) Jewelry.

1. A trainee may wear one (1) ring per hand. A wedding ring
and engagement ring worn together shall be considered one (1)
ring.

2. Necklaces, earrings, bracelets, and other jewelry shall not
be worn unless authorized by the coordinator.

(d) A trainee shall:

1. Practice good hygiene at all times; and

2. Not wear excess perfume, cologne, or other scented body
products.

(e)[¢eh] Penalty: verbal warning or written reprimand.

(4) General conduct - alcoholic beverages and other
intoxicants.

(a) A trainee shall not possess, consume, nor be under the
influence of alcoholic beverages, controlled substances, or other
intoxicating substances not therapeutically prescribed by a
physician or a qualified medical professional while enrolled in the
academy. Penalty: written reprimand, loss of privileges,
suspension, or expulsion.

(b) If a trainee has taken a controlled substance as prescribed
by a physician or has taken any other medication, whether
prescribed or not, he shall not participate in any academy activity if
he is under the influence thereof to the extent that the trainee may
be impaired or may endanger himself or other persons or property.
A trainee shall advise the class coordinator or the section
supervisor in writing of the use of a controlled substance or
medication whether or not it has been prescribed by a physician or
a qualified medical professional. Penalty: verbal warning, written
reprimand, or suspension.

(c) Confiscation.

1. If a dormitory staff member, department instructor, section
supervisor, branch manager, or other department staff observes an

unlawfully possessed[untawfully-pessessed] intoxicating

d e p a r t msubstaiics, hewsisalkimmefliataly eahfescate . d

2. A confiscated item shall be stored in a secure facility of the
department until the item is disposed of by the department.

(5) General conduct - weapons and other dangerous devices.

(a) A trainee shall not possess deadly weapons (as defined in
KRS 500.080), ammunition, destructive devices (as defined in KRS
237.030), booby trap devices (as defined in KRS 237.030),
hazardous substances (as defined in KRS 224.1-400[224-01-400]),
fireworks, knives (except an ordinary pocketknife), or instruments
used by law enforcement for control purposes (such as batons,
stun guns, Mace, and pepper spray) on property used by the
department except under circumstances specifically authorized by
the department. Penalty: verbal warning, written reprimand, loss of

trai

supervisor,
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privileges, suspension, or expulsion.

(b) Confiscation.

1. If a dormitory staff member, department instructor, section
supervisor, branch manager, director, or commissioner observes
an unlawfully possessed[untawfully-pessessed] weapon or other
dangerous device, he shall immediately confiscate it.

2. Confiscated items shall be stored in a safe and secure
facility of the department pending appropriate disposition.

(6) General conduct - department property.

(a) A trainee shall not damage, destroy, fail to return, or be
wasteful of property of the department or any other facility used by
the department. Penalty: verbal warning, written reprimand, loss of
privileges, suspension, or expulsion.

(b) A trainee shall not have successfully completed the
academy, and shall not be allowed to graduate until he has
returned all issued items or made satisfactory arrangements to pay
for unreturned or damaged items.

(7) General conduct - conduct unbecoming a trainee. A trainee
shall not:

(@) Engage in criminal activity, including acts which would
constitute a felony, misdemeanor or violation, while enrolled in the
academy. Depending on the nature of the conduct, the trainee
shall be penalized by a verbal warning, written reprimand, loss of
privileges, suspension, or expulsion.

(b) Engage in conduct which creates a danger or risk of danger
to the trainee or another, possess obscene material as defined in
KRS 531.010, engage in conduct which is unreasonably annoying,
engage in fighting, engage in violent, tumultuous or threatening
conduct, or engage in sexual harassment or conduct which is
patently offensive. Penalty: verbal warning, written reprimand, loss
of privileges, or expulsion.

(c) Engage in conduct which violates an Eastern Kentucky
University policy or rule. The location of the policies and rules shall
be provided to each trainee at the beginning of the academy
training. Penalty: verbal warning, written reprimand, loss of
privileges, or probation.

(8) Academy activities - uniforms.

(a) A trainee shall wear the uniform required by Section 1 of
this administrative regulation. Penalty: verbal warning or written
reprimand.

(b) Uniforms shall be clean, pressed, and in good condition.
Penalty: verbal warning or written reprimand.

(c) A name tag, provided by the department, shall be worn on
the right shirt breast. Penalty: verbal warning or written reprimand.

(d) Sleeves on long-sleeved shirts shall not be rolled up.
Penalty: verbal warning or written reprimand.

(e) Additional clothing may be worn during an academy activity
if authorized by the instructor.

(9) Academy activities - absences.

(a) A trainee shall be considered absent if he is not physically
present in a class or other required department activity for more
than ten (10) minutes. A trainee shall be considered tardy if he is
not physically present at a class or other required department
activity for fewer than ten (10) minutes. A trainee shall give
advance notice of an absence if possible. Penalty: verbal warning
or written reprimand.

(b) An absence shall be excused if the trainee was absent due
to:

1. lliness;

2. lliness of an immediate family member;

3. Death of an immediate family member;

4. Necessity of trainee's agency; or

5. Emergency circumstances.

(c) An absence from the academy shall be approved by the
section supervisor or branch manager.

(d) If a trainee's absence is excused, he shall make up for the
absence by completing an assignment provided by the instructor
who taught the missed unit. Failure to make up the work shall be
deemed a failure for that academy area.

(e) | f a traineebs absence
more than ten (10) percent of the total hours of the academy, the
trainee shall be withdrawn from the academy and reenrolled in a
subsequent class beginning at the point at which the trainee was
absent. The time period for reenrollment in a subsequent class

S
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shall not exceed six (6) months from the date of the class from
which the trainee was withdrawn.

(f) | f a traineeds absence i
more than ten (10) percent of the total hours of the academy, the
trainee shall be withdrawn from the academy and receive no credit
for completed training.

(10) Academy activities - breaks. Trainees shall be allowed a
ten (10) minute break per hour of instruction, if possible. A trainee
shall not take a break in an area restricted by the department.
Penalty: verbal warning or written reprimand.

(11) Academy activities - general conduct.

(a) A trainee shall be attentive during academy activities.
Penalty: verbal warning or written reprimand.

(b) A trainee shall not possess any electronic devices during
scheduled training hours unless written permission is granted by
the class coordinator. Electronic devices shall include cellular
telephones, mp3-type audio players, cameras, and recording
devices. Penalty: verbal warning or written reprimand.

(c) A trainee shall not use tobacco products during, or bring
food or drink into an academy activity unless so permitted by the
branch manager, training director, or commissioner. Penalty:
verbal warning or written reprimand.

(d) A trainee shall not engage in conduct which creates or may
create a risk of injury to others.

(12) Academy activities - dishonesty. A trainee shall not cheat
or attempt to cheat on a test or on any other assignment or activity;
or alter or attempt to alter a test grade or other evaluation result; or
engage in any other conduct intended to gain an undeserved
evaluation for himself or another. Penalty: verbal warning, written
reprimand, loss of privileges, suspension, or expulsion.

(13) Residence hall.

(a) During the academy a trainee shall reside in the residence
hall designated by the department.

(b) A trainee shall return to his residence hall at curfew times
designated by the commissioner, Sunday through Thursday
evenings, and remain there until 5 a.m. the next morning.
Exceptions shall be approved by the class coordinator and
reported in writing through channels to the director. Penalty: verbal
warning, written reprimand, or loss of privileges.

(c) A trainee shall observe "lights out" by 11:30 p.m. Sunday
through Thursday except on nights prior to an academic test when
the time shall be extended to 12 midnight. Penalty: verbal warning
or written reprimand.

(d) Each trainee shall be responsible for cleaning his area.
Each morning, prior to leaving for class training, a trainee shall
ensure his room is clean and free of trash, with beds made and the
room ready for inspection. Penalty: verbal warning, written
reprimand, or loss of privileges.

(e) Doors shall be locked whenever a room is unoccupied.
Penalty: verbal warning or written reprimand.

(f) The use of hot plates is prohibited. Penalty: verbal warning,
written reprimand, or loss of privileges.

(g) All residence hall rooms, closets, and containers therein
may be inspected by department staff for purposes of safety,
sanitation, and rule violations.

(h) A trainee residing at the residence hall shall not:

1. Have any person of the opposite sex in his room without the
permission of the department. Penalty: verbal warning, written
reprimand, loss of privileges, or suspension.

2. Have a visitor in his room after 9 p.m. Penalty: verbal
warning, written reprimand, or loss of privileges.

3. Keep pets, animals, or birds of any kind in his room. Penalty:
verbal warning, written reprimand, or loss of privileges.

4. Engage in dangerous, disruptive, immoral, or obscene
behavior. Penalty: verbal warning, written reprimand, loss of
privileges, or suspension.

Section 7. Honor Code. (1) The trainee shall abide by the
provisions of the honor code which reads as follows: We are a
elynamic deard of ndividuals @ho passess h widemiray sfdaent
and strengths. In order for our team to grow and be successful, we
will respect the leadership of the agency and follow directives to
the best of our ability. We will make sacrifices for the benefit of the
team. We will practice humility and show a spirit of compromise. As

S
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trainees of the Department of Criminal Justice Training,
Telecommunications (Public Safety Dispatch) Academy, we will not
lie, steal or cheat nor tolerate any among us who do. We will keep
our private lives honorable as an example to all. We will be
exemplary in obeying the laws of the Commonwealth and the
administrative regulations of the Department of Criminal Justice
Training. Whatever we see or hear of a confidential nature or
confided to us in our official capacity shall be kept confidential
unless revelation is necessary in the performance of duty. We will
never allow personal feelings, prejudices, ill will, or friendships to
influence our decisions. We know that each of us is individually
responsible for standards of professional performance. Therefore,
we will make the utmost effort to improve our level of knowledge
and competence. We recognize the badge of our office as a
symbol of public faith and accept it as a public trust to be held so
long as we are true to the ethics of public safety. We will constantly
strive to achieve these ideals, dedicating ourselves to our chosen
profession - public safety.

(2) The penalty for violating the honor code shall be: verbal
warning, written reprimand, loss of privileges, suspension, or
expulsion.

(3) All trainees shall report honor code violations to the class
coordinator.

(4) All disciplinary procedures contained in this administrative
regulation shall apply to the honor code violation. The department
may pursue separately any additional offenses discovered during
the investigation of the honor code violation.

Section 8. Department 6s Respons
Inorder to keep the agency advised
performance in the academy so that the agency may adequately
ass es s t he traineeds ability t o
department shall provide the following to the police chief, sheriff, or
chiefadmini st rator of the traineeds ag

(1) Trainee performance report which shall be completed at the
completion of the academy and shall include trainee conduct,
demonstrated leadership abilities, examination scores, and overall
effort on performance, observed social and[/] interpersonal skills,
and appearance;[-]

(2) Immediate notice of specific nonperformance, misconduct,
or lack of progress;_and[-]

(3) Immediate notice of any off-campus activity which reflects
negatively on the profession, including the following:

(a) Parking an agency-owned or assigned vehicle at a:

1. Bar;

2. Tavern;

3. Lounge;

4. Nightclub; or

5. Other establishment with the primary purpose of serving
alcoholic beverages;

(b) Disorderly conduct;

(c) Speeding; or

(d) Other behavior that gives rise to a complaint by a citizen,
student, or department staff member.

Section 9. Summary Discipline. Except for summary discipline,
a penalty shall not be imposed upon a trainee unless charges have
first been brought by the legal officer. (1) The[feHowing]
department staff members listed in this subsection may[shaH
have-the-authority-te] impose the specified penalties summarily
without meeting the requirements of the formal disciplinary
procedures provided by Sections 10 through 15 of this
administrative regulation. To have the authority to impose
summary discipline, the staff member shall believe by a
preponderance of the evidence that the trainee has engaged in the
misconduct.

(a) A department instructor may summarily impose a verbal
warning.

(b) The section supervisor, branch manager, director, or
commissioner may summarily impose a verbal warning, written
reprimand, or loss of privileges.

(2) Before imposing a penalty summarily, the staff member
shall give the trainee the opportunity to give an explanation.

(3) A summarily imposed penalty shall be reviewed by, and
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may be rescinded or modified by, the immediate supervisor of the
staff member imposing the penalty. The reviewer shall provide the
trainee with the opportunity to give an explanation.

Section 10. Removal From the Academy Pending an Initial
Appearance Before the Commissioner. (1) If a request for charges
is filed against a trainee, the commissioner or director may remove
the trainee from some or all training until the trainee's initial
appearance before the commissioner if he has reasonable grounds
to believe the alleged misconduct took place and:

(a) He has reasonable suspicion to believe the trainee would
be dangerous or disruptive if not removed; or

(b) The trainee may be charged with misconduct serious
enough to authorize expulsion.

(2) A trainee who has been removed from the academy
pending an initial appearance before the commissioner shall be
provided the initial appearance within three (3) training days of the
removal.

Section 11. Complaint. Anyone having reasonable grounds for
believing that a trainee has violated a conduct or honor code
requirement identified in this administrative regulation may file a
complaint with the section supervisor. This complaint shall be in
writing setting forth the facts upon which the complaint is based.

Section 12. Investigation by Section Supervisor. (1) If the
section supervisor receives a complaint of or witnesses[a
w-i—t—n-€] sapparsnt misconduct, he shall take statements and
ptierwise invéstigate themattdrr ai needs Agency.
o f(2) Aftar envestigating theeneaties, thepsectionp supesvisor shail:d
(a) Take no action if none is justified by the evidence;
p €j Imposemppropreatg summaeydisciglinetor e s , t he
(c) File, with the legal officer, a written request that charges be
broughy against the trainee. The request for charges shall describe
the alleged misconduct and designate the specific conduct
requirements violated. All pertinent evidence and documents
including the complaint, and statements of the trainee and
witnesses shall be forwarded to the legal officer.

Section 13. Review by Legal Officer; Placing Charges. (1) The
legal officer shall review the request for charges and the supporting
evidence and documents.

(2) The legal officer may make or cause further inquiry into the
matter for additional information.

(3) The legal officer shall either:

(a) File any charges against the trainee as he believes are
justified by the evidence; or

(b) Deny the request for charges if the evidence does not
support any charges. If the legal officer declines to file charges, he
shall provide the commissioner with a statement of his reasons for
not filing charges.

(4) The charging document shall:

(a) Be in writing;

(b) Particularly describe the alleged misconduct so as to
reasonably inform the trainee of the nature of the allegation;

(c) State the time, date, and place the trainee shall make an
initial appearance before the commissioner to answer the charges;

(d) Be signed by the legal officer; and

(e) Be served upon the trainee at least one (1) hour before his
initial appearance before the commissioner.

Section 14. Initial Appearance Before the Commissioner. (1)
The initial appearance before the commissioner shall be held no
more than three (3) training days after the charges have been
served on the trainee. If the trainee, after receiving proper notice,
fails to appear, the commissioner may proceed in his absence and
the trainee shall be notified in writing of any action taken.

(2) At the initial appearance before the commissioner:

(a) The legal officer shall:

1. Read the charges to the trainee; and

2. Explain to the trainee:

a. The charges;

b. His right to a hearing in accordance with KRS Chapter 13B;
and






